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PREFACE. 



A popular volume on the laws of property and 
inheritance^ seems not an inappropriate addition 
to our literature, that offers a reference whence 
those in possession of lands, tenements, heredita- 
ments and moveables, may acquire a competent 
notion of the estate they have therein,* and of the 
rights and powers appurtenant thereto : at the same 

* The deficiency of knowledge on this head is almost beyond 
credibility, and has been proportionally fruitful of litigation and 
disappointment. Tenants for life under the limitations of a will, 
have themselves sometimes assumed the right of disposing of the 
reversion of their temporary estate by testament; others again 
have thought themselves entitled to do so in the &ce of a pre- 
vious settlement. In' a casQ of the latter kind, within the obser- 
vation of the writer, several suits were instituted, and the 
claimant under the' will of course ultimately dispossessed ; though 
he was never satisfied that his pretension could be other than 
righteous. A remarkable instance of the former occurs in the 
well known case of the will of Bdward the last lord Leigh (of the 
original creation), several times before the Courts of Chancery, 
One of the limitations under the trust created by this will, was 



time that it also affords to others whose preteHsiofts^ 
are unaccompanied by possession, the same infor-^ 
mation, as also the method and rule by which their 
respective rights of inheritance may be ascertained 
and reduced to demonstration. 

There is no subject of knowledge, which more or 
less concerns most men, so little known, or upon 
which such vague and indistinct notions prevail, as 
that of property and inheritable rights, particularly 
as dependent on the rule of collateral consanguinity 
and proximity of blood : and if this difficulty ex- 
isted under the previous and still retrospective doc- 
trine of descents, it is not diminished by the pros- 
pective variation eflFected by the statutes which, in 
furtherance of the recommendation of tl?e learned 
Commissioners on the law of real property, the 

a life interest in the rents and profits to his sister the hon. Mary- 
Leigh ; who, before she had been two years in receipt thereof, was 
induced to devise that immense property, (with however a con- 
scientious reservation, *' so far as she had by law or in equity, 
the right or power to dispose of the same") — ^by a will, in which 
she nevertheless enjoined every act to be done that might tend 
to establish a legal title in her devisees, and to defeat the 
heir of designation in remainder under the trust of her brother's 
will. 

To the bill of the last plaintiff, the defendant Chandos Leigh, 
in his compulsory answer thereto ; first admitting the terms of 
the devise, proceeded to declare the derivation of his own title 
and possession, as follows, viz. "that he believed the said Mary 
Leigh, (the tenant for life) having devised the said estates by her 
will, the Bev, Thomas Leigh entered into possession of the same, 
and received the rents, issues and profits thereof; &c. !! Leigh 
Peerage, vol. i, p. Ixiii. 



legislature has deemed it expedient to enact in refor- 
mation of the feodal rule ; — emendations by which 
two systems of law are in operation, — ^the new as 
to the future, the old as to the past ; and so shall 
continue until by force of the new statute of limit- 
ations, every dormant right so emanating shall be 
indefeasibly and for ever barred. 

It must not however be imagined that this 
treatise either can, or is purposed to supersede the 
province of the legal practitioner, whose vocation 
will and ought in all cases to commence upon a 
demonstrated right. It is to assist in the compre- 
hension and demonstration of this right that is the 
business of the genealogist, and the object of the 
present volume. 

If logic be "the right use of reason," and law its 
" perfection," it is quite clear that an acquisition 
of legal knowledge is not necessarily confined to 
its professional pursuit: such indeed was the 
opinion of the learned founder who aided the study 
as a branch of academical education ; and so ex- 
pressed himself the first talented lecturer under his 
institution. "I think it an undeniable position," 
says Blackstone,* that a competent knowledge of 
the laws of that society in which we live, is the 
proper accomplishment of every gentleman and 
scholar ; an highly useful, I had almost said essen- 
tial part of a liberal and pohte education. It is how- 

• Viner. Lect. Oxford, 1758. 
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eVer," he continues^ "a species of knowledge, in 
which the gentlemen of England have been more 
remarkably deficient than those of all Europe 
beside ; yet to suppose them so, is treated by Mr. 
Locke,* as a strange absurdity. It is their landed 
property, with its long and voluminous train of 
descents and conveyances, settlements, entails and 
incumbrances, that forms the most intricate and 
most extensive object of legal knowledge ; and 
though a thorough comprehension of these, in all 
their minute distinctions, is perhaps too laborious 
a task for any but a lawyer by profession ; yet the 
understanding of the leading principles relating to 
estates and conveyancing, will form a very proper 
accompaniment to their possession. Again, the 
policy of all laws has made some forms necessary 
in the wording of last wills and testaments, and 
more with regard to their attestation : an ignorance 
in these must always be of dangerous consequence, 
to such who by choice or necessity compile their 
own testaments without any technical assistance."t 

The technical assistance to which Blackstone 
alluded, perhaps had reference not only to the 
attestation, at all times an incident of importance, 
but to that extensive verbiage by which practical 
conveyancers had laboured to make reason evident 
and by diflFuseness clear. This branch of our civil 
code has however now been several years simplified 
by statute, and familiarized to the public whose 

^ On Education, s. 187. t Introd. to the Comm. s. I. 
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well being it so intimately concerns.* Indeed it is 
a feature peculiar to modem legislation, that the 
principle of Caligula is reversed — that the public 
are not alone made cognizant of the law by the 
penal consequences of ignorance of the social rules 
by which our society is governed; but that at- 
tempts are made to promulgate them and to reduce 
them to intelligibility; — nay even to "suit them to 
the genius of the people." The Commissioners on 
the law of real property, who by their learned Re- 
ports, have been instrumental in this reformation, 
did not contemplate that the law of the land should 
continue an obsolete obscurity to those most in- 
terested in the knowledge of its provisions : on the 
contrary their object seemed to have been directed 
to a simplification of matters which had become 
abstruse by age and piecemeal legislation; or 
having originally arisen in avoidance and sophistry, 
had become still more incomprehensible and use^ 
less by the abolition or disuetude of the very cii^ 
cumstances they had been invented to circum 
scribe. "Statutes," said they,+ "have been passed 
on the spur of the occasion, with Uttle regard to 
the harmony of the system ; and from the reign of 
Edward I, till the issuing of the Commission there 
has been no general revision of the law. In the 
time of the Commonwealth, a Committee was ap- 
pointed to consider of legal reforms, over which 
sir Matthew Hale presided, and of which several 

• See " How to make a Will ;** being a familiar exposition of 
the New Law of Wills, &c. &c. 
t 1 Real Prop. Rep. 7. 
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other lawyers of great eminence were members, 
but their labours were frustrated by the disturbed 
state of the times." It is not therefore so sur- 
prising, in the altered state of society from so 
distant a period, that a revision should have become 
necessary, as amid the vicissitudes of centuries 
(and it bears favorable testimony of the original 
principles of the feodal institution) that so much 
should have been retained and so little alteration 
deemed requisite in adaptation to our present 
social condition. 

A competent knowledge of our rights is their 
best preservative, either in possession, expectancy 
or possibility. Careless regard to family circum- 
stances, or to a reversion that seemed improbable 
and might never take place, has lost many an in- 
heritance to the rightful heir. In respect of des- 
cendible honors, it has happened that ancient titles, 
originally created by writ of summons to parliament, 
and descendible to heirs general in fee, have of right 
appertained to female branches at a time when they 
have wrongfully continued to be used by the heir 
in a male line,— especially where such male line 
has been elevated to a higher degree of nobility, 
(absorbing, pro tempore, the more ancient barony), 
with an entail of such new dignity ^'sibi et hcere^ 
dibits suis mcLSculis.*' Hence when the superior 
and last created title has become extinct, baronies 
so merged, have sometimes been supposed to have 
been also extinct ; while on the contrary, they have 
only been dormant, awaiting the claim of the 



PREFACE. IX 

female heir^ or otherwise in abeyance among the 
representatives of coheiresses^ attending an appli- 
cation for the gracious election of the sovereign in 
favour of some one of them to the vacant honor. 

Again^ younger brothers^ and female branches 
through their aUiances, have sometimes fallen to 
decay, and dying in obscurity, slighted by their more 
exalted relations, have, in the persons of their 
descendants, submitted of necessity to the reputa- 
tion of their own extinction, — ^wholly unaware 
when the successional rights of their line have 
accrued. It is well known, in the family of De 
Courcy, that the right heir to the barony of Kin- 
sale, was found in the person of a labourer in the 
dock yards : that one of the lords Hunsdon was 
an apprentice to a weaver when he became right 
heir to the title ; and that an heir to the barony 
of Willoughby de Parham, was found in the ranks 
of the army : while in the same family, a younger 
scion succeeded to the title to the prejudice of the 
representative of an elder branch — pining in exile 
and poverty, unaware of his right. Should there- 
fore remoteness of consanguinity be slighted or 
contemned ? or is research after collateral relations 
to be repudiated, because on the one hand, some 
may perchance be discovered in stations and con- 
ditions not equally prosperous with those of their 
more fortunate and exalted kindred ? 

If facts such as these have occurred so preju- 
dicially in respect of a title of honor, where the 
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succession, alliances, and general circumstances 
of the family, are more or less subjects of public 
observation and record ; how much more forcibly 
are the same circumstances likely to operate in 
disadvantage of the collateral succession to a pro- 
perty unattended by hereditable honors; in which 
none are interested but the possessors and their 
immediate heirs ; nor in respect whereof, are any 
uninterested records likely to be preserved, save 
perchance in the memory of an old servant, or the 
traditionary note of a successional tenantry. 

These reflections naturally suggest of how much 
importance and value it would be to future gener- 
ations, if every man of family and property were 
from personal knowledge to record the particular 
genealogy of his own time. "A father," said lord 
Mansfield, "who will be at the trouble of registering 
the birth of each child in his bible, and also of 
mentioning the place at which such child was 
baptized, may prevent much litigation amongst 
his posterity."* The records of the Heralds visi- 
tations, which are at the present day so commonly 
referred to for evidence in cases of descents, will best 
bespeak the utility of such an arrangement, and at 
the same time cause regret that a regulation of so 
much importance should have fallen into disuse 
with the chivalry of arms which introduced that 
discriminative registry of woJZef blood. Indeed 

* Cowp. 93; Peake, Law Evid. 384. 

t We use the term in its derivative and therefore proper appli- 
cation. Vide p. 113. ^ 
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the Commissioners on the Law of Real Property, 
seem to have been fully aware of the important 
deficiency so created in the evidence of pedigrees. 
"Since the visitations of the Heralds have ceased/' 
say they,* "evidence of pedigree, so far as public 
documents are concerned, has depended entirely on 
parish registers of marriages, ftaptisms and bm'ials; 
but these have been, and probably will continue to 
be kept very inaccurately ;" and as the best national 
substitute they could devise as an act of govern- 
ment, recommended the civil registry of births, 
marriages and deaths, which a few years later was 
carried into effect with a view to personal and 
family identity. 

It is not while the course of inheritance runs on 
uninterruptedly in a direct line, that the value of 
family memorials will be discovered ; but when 
that direct line fails of issue, and an heir is to be 
sought in a collateral course of descent — perhaps in 
a very remote degree from the parent stock, — then 
the value of every minute family memorial becomes 
of immeasurable consequence. It is then that the 
deficiency of genealogical records is felt in all its 
force ; and it not unfirequently, nay most commonly 
happens, that persons perhaps well entitled to the 
possession of rights they claim, are from such defi- 
ciency either totally unable to establish their just 
pretensions, or are only successful in doing so after 
years of research, and a vast consequent expendi* 

* 1 lUal Prop. Rep. p. 57. 
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ture, which might have been unnecessary by the 
prudential record of facts here recommended on the 
part of their ancestors. If the recommendation 
was of value under the old law of the case, its 
importance is increased in a threefold degree under 
the new statute of limitations, by which the rights 
of parties are in thaO^roportion circumscribed and 
an adverse possession in that ratio indefeasibly 
established.* 

Persons who are indifferent to the preservation 
of their genealogical evidences, will every day lose 
the opportunity of some source of information ; and 
when a few short years shall have passed away, 
where will be ibund a remembrance of the actions 
and circumstances of individuals, now known 
perhaps but to a few ; and the very recollection of 
whom is daily yielding to the influence of 
mortality ? 

"Time," says Sir Thomas Browne, "which anti- 
quates the erections of man's hands, hath yet an 
art to make dust of all things ; and oblivion blindly 
scatters her poppy, and deals with the memory of 
men, without any distinction to the merit of per- 
petuity. There is no antidote against the opium 
of Time ! Our fathers find their graves in our 
short memories, and sadly tell us how we may be 
buried in those of our survivors. Even our grave 
fitones tell truth scarcely forty years, — generations 

• Vide p. 141. 
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pass while some trees standi and old families last 
not three hardy oaks,"* How much then doth it 
become us by our best endeavours, to guard against 
the uncertainty of human destiny, in so far as our 
own actions are concerned ; and to record faithfully 
and explicitly those occurrences of life in which the 
happiness, fortunes or identity of our posterity may 
be interested. 

From regard for the future to the present, and 
the order of proof in the demonstration of a right 
by inheritance, let us suppose the case of a person 
bringing an ejectment as heir at law to his first 
cousin ex parte patema, who died seised of an 
estate, (or under the new law, either in possession 
of, or entitled to the same), the father of the 
claimant having early in life offended his family, 
and being discarded from it, the lessor of the 
plaintiff is therefore put to the most strict proof his 
pedigree.f 

The first fact necessary to be shewn on such an 
occasion is, that the person from whom he claims 
was seised of the estate, or entitled thereto, as the 
case may be, in reference to the period when the 
right shall have accrued. Of the former fact, the 
actual possession or receipt of rent from the person 
in possession is prima facie evidence.;}; He should 
next shew that his father and uncle were descended 



* Hydriotaphia, ch. v. fol. 1686. t Bal. N. P. 103. 

t Peake,Lawof£Tid.p.383. 
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from the same common ancestors^ (his grandfather 
and grandmother), which fact may be proved by 
the register of their marriage, and that of the baptism 
of their children. If the claim be as heir ex parte 
maternay it will be necessary to prove, in addition 
to what is required in the other case, that the 
mother of the person from whom he claims, was 
seised of the land, and that it so descended from 
her, or that he claims by virtue of such a limitation, 
as the case may be; for, until the contrary be shewn, 
the law always presumes that it descended from 
the paternal rather than from the maternal line ; 
and does not recognize the blood of the latter until 
that of the former be extinct. 

Where famihes have been long settled in the 
same place, and marriages have been celebrated 
with the consent of relations, the evidence of such 
facts will be easily obtained ; but in the case of 
clandestine marriages,' or where the branch of the 
family enquired for shall have fallen to decay, and 
become dispersed in obscurity, it may be difficult 
to prove the actual celebration of a marriage at 
any distant period ; therefore the general reputation 
of the family that A married B, or proof that they 
always passed as man and wife, will be sufficient, 
though no register can be found, nor any per- 
son is living who was present at the marriage.* 
This is one of the few instances in which the 
general and strict rule of evidence has been de- 

* Peake, Law of Evid. p. 384. 



pai1;ed from, and in which hearsay evidence has 
been admitted to establish a fact by reputation, 
which under circumstances is incapable of positive 
and direct proof. Indeed the exclusion of evidence 
of reputation in questions of pedigreej prescription 
or custom, would prevent all testimony whatever ; 
for the evidence of any Uving witness of what 
passed within the short time of his own memory, 
would often be insufficient in the former instance, 
and could never avail in the others, where the usage 
of ancient times must be proved to establish the 
right which is claimed. In these cases therefore, 
the law departs from its general rule, and receives 
evidence of the declarations of deceased persons, 
who from their situation, were likely to know the 
facts ; and also the general reputation of the place 
or family most interested to preserve in memory 
the circumstances attending it. On a question of 
this sort, any thing which shews such reputation^ 
is received in evidence, though oftentimes in other 
cases wholly inadmissible. 

If therefore, a question arise as to the legitimacy 
of A, declarations of his father and mother de- 
ceased, as to whether they were married, and 
whether the plaintiff was bom before or after 
marriage, are good evidence : so, to prove the state 
of a family y as who a man married, what children 
he had, that A died abroad, &c.* declarations 
of deceased persons,^ who from their situations 

* Cowp. 591. t 3 T. R. 720; 2 Bac. Abr. 668. 
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were likely to know, and the general belief of the 
family, are sufficient. In these cases also, the 
recital of deeds,* the finding of a special verdict 
between other members of the family stating a 
pedigree, t inscriptions on old grave stones, j: 
heralds* books, § entries in family bibles, || the 
statement of a pedigree in a bill in chancery, or 
the like, are good evidence.^ 

Proceeding in the chain of proof, it is next 
necessary to shew the marriage of the plaintiff's 
father and mother, his birth, the marriage of the 
father and mother of the person last seised, or 
entitled to- the land, as the case may be, and that 
he is descended from them. As to the mode of 
proving these facts, nothing need be added to what 
has been already said, excepting that as" we ad- 
vance nearer to our own time, more correct and 
authentic evidence is expected than is to be looked 
for of more remote or early transactions. 

The death of the person last seised, or entitled, 
as the case may be, and of the plaintifPs father, 
are next to be proved ; and if there ever existed 
any other person in the pedigree who stood before 
the lessor of the plaintiff, he should be prepared 
with evidence to shew the death of such person ; 
for by the general rule of law, he who asserts the 

• Bui. N. P. 294, 6. t Collins, Bar. by writ, 331-373. 

t Ibid. 233. § 1 Salk. 281 ; 3 Woodd. 321 . 

II 1 Cowp. 591 ; 10 East, 120. 
f 7 T. Rep. 3 n. ; Peake, Law of Evid. pp. 11, 12. 



death of another who was once living, must prove 
the death, whether the affirmative issue be that he 
is dead or Uving.* To prove the fact of the death 
we generally have the assistance of parish registers 
of burials, and recently the more formal civil regis- 
tration ; but previously thereto, and where families 
have been scattered abroad, and perhaps in a re- 
duced station of life, these are not always to be 
found, and sometimes do not even exist. The 
reputation therefore of the fanjily that their relation 
went abroad, and died there, or inscriptions on 
tombstones, &c. which are a species of reputation, 
is sufficient ;f and if he has not been heard of for 
many years, such a circumstances is in every case 
prima facie evidence to presume his death without 
issue, until the contrary be shewn. J 

A difficulty known is already half surmounted ; 
and from the general principles here laid down, 
an idea may be formed of the very great perplexity, 
well known to legal men, that frequently occurs in 
the evidence of pedigree, as well for the purpose 
of proving extinctions, and conveying a good title 
to lands and tenements for sale, as for establishing 
collateral claims both to property and hereditable 
honors. Nor is it any disparagement to the pro- 
fession to say, that a branch of enquiry that de- 
pends for its successful pursuit, less on the ordinary 

* 2 Roll. Rep. 461. 2 East 312. 

t 1 Black. 404; 2 Ibid. 1228; 1 T. R. 270; 11 Ves. 360. 
X 6 East 80. Doe v. Jesson ; in which case the Court held that 
absence for seven years was sufficient. Peake, Law of Evid. 385. 
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routine of office practice, than on the taste of the 
genealogist for antiquarian research, and his long, 
patient, and literary acquaintance with the stores 
whence such information is to be acquired — (as 
well in reference to primary as to the numerous 
ramifications of secondary evidence) — that matters 
of this kind have sometimes hung heavily on their 
hands, and that the provincial practitioner has not 
always found that efficient assistance in the unac- 
customed and occasional employment of his law 
agent in matters of genealogical research, that had 
been anticipated and desired. 

• 

With an experience of this deficiency, it has 
been suggested that an agency established in ac- 
cordance with the views now proposed, would meet 
with the countenance of the profession. It is with 
the desire of being correspondingly useful in any 
such matters of investigation and research, that the 
present announcement is made : and where an ac- 
quaintance of some years with the public deposi- 
tories of records, metropolitan and provincial ; and 
the no less important and valuable MSS. of genea- 
logical and heraldical collectors, (dispersed in 
numerous libraries public and private) may be 
available to the elucidation of genealogical facts, 
the Editor trusts that a strict integrity of purpose 
and principle will render his services advantageous 
wherever they may be desired. 

London, September, 1842. 
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CHAPTER I. 



Of Property ; its Nature and Quality, and the legal 
terms by which they are defined. 

Property, by the law of England is distinguished, 
by a general division, of two kinds, — real and personal. 
Real property comprises that which is permanent, fixed, 
and immoveable, as lands and tenements. Personal 
property embraces goods, money, and all such other 
matters as will hereafter be described under the term 
chattel interests. 

And first, of real property ; which is usually said to 
consist in lands, tenements, or hereditaments. 

Land is a word of very extensive signification, com- 
prehending all things of a permanent substantial nature. 
Tenement (from teneo to hold) is a word of still greater 

B 
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extent, and though in its ordinary acceptation is only 
' applied to houses and other buildings, yet in its original 
and legal sense it signifies every thing that may be 
holden, provided it be of a permanent nature, whether 
of a substantial or unsubstantial quality. Thus liberum 
tenementuniy frank tenement or freehold, is applicable 
not only to lands and other substantial objects, but 
also to offices, rents, commons, and the like :* and as 
lands and houses are tenements, so is an advowson a tene- 
ment; and a franchise, an office, a right of common, a 
\ peerage, or other property of a like unsubstantial kind, 
I are all of them legally speaking, tenements. f But an 
hereditament, says, sir Edward Coke, % is by much the 
largest and comprehensive expression : for it includes 
not only lands and tenements, but whatsoever may be 
inherited, be it corporeal or incorporeal, real, personal, or 
mixed. Thus an heir loom, or implement of furniture, 
which by custom descends to the heir together with a 
house, is neither land nor tenement, but a mere move- 
able; yet being inheritable, is comprised under the 
general word hereditament: and so a condition, the 
benefit of which may descend to a man from his ances- 
tor, is also an hereditament.§ 

Hereditaments, in the full extent of the term, are of 
two kinds, corporeal and incorporeal, 

• Co. litt. 6. X I Inst. 6. 

t Ibid. 19, 20. § 3 Rep. 2. 
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Corporeal Hereditaments consist wholly of objects 
substantial and permanent ; all which may be compre- 
hended under the general denomination of land : for land, 
says sir Edward Coke,* comprehends in its legal signifi- 
cation, any ground, soil or earth whatsoever ; as arable, 
meadows, pastures, moors, waters, marshes, furzes, and 
heath. It legally includeth all castles, houses and other 
buildings : for, adds he, they consist of two things, — land 
which is the foundation, and structure thereupon : so 
that a conveyance of the land will also convey the 
structure or building erected upon it 

It may at first view appear a solecism that water should 
be comprised under the term land ; but such is the lan- 
guage of the law. An action cannot be sustained for the 
recovery of a pool or other piece oi water only, either by 
calculating its capacity, as for so many cubical yards ; 
or by superficial measure, as for twenty acres of water ; 
or by general description, as for a pond, or water course, 
or a rivulet : but an action must be brought to recover 
the land that lies at the bottom, as for twenty acres of 
land covered with water : f and for this reason, — that 
water being moveable and wandering, must of necessity 
continue common by the laws of nature, affording each 
proprietor of the soil over which it travels, a temporary, 
transcient and merely usufructuary right. But the land 
which that water covers is permanent, fixed, and 

* 1 Inst. 4. t Brownl. 142. 
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immoveable, in which may exist a certain substantial 
property that the law can recognize. 

Land hath also in its legal signification an indefinite 
extent, upward as well as downward : wherefore no 
one may erect buildings or the like that shall overhang 
the land of another : and downward, whatever is in a 
direct line between the surface of any land and the 
centre of the earth in general belongs to the owner of 
the surface. So that the word land not ouly includes 
the surface of the earth, but (excepting in certain of the 
mining districts, where a special rule prevails,) every 
thing beneath and over it. 

Generally therefore, if a man grant all his land, he 
grants thereby all his mines of metal and other fossils, 
his woods, waters and houses, as well as his fields and 
meadows. Not but the particular names of the things 
are equally sufficient to pass them ; (excepting that of 
water, by which nothing will pass but a right of fishing ;^) 
as a castle, messuage, toft,t croft,t or the like ; but so 
particularized, nothing more will pass than that which 

• Co. litt. 4. 

t Toft is something superior to land, and inferior to messuage : 
as where land is built upon, the space occupied by the building 
changes its name to that of messuage. If the building after- 
ward fall to decay, yet it shall not have the name of land, al- 
though there be nothing in substance left but the land : it shall 
be called a tqft. 1 Plotod. 170. 

X Croft; a small enclosure near to the homestead. 
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comes with the utmost propriety under the term 
employed ; but by name of land, which is nomen ge^ 
neralissimumy every thing terrestrial will pass.* 

An Incorporeal Hereditament is a right issuing out 
of a thing corporate (whether real or personal,) or 
concerning, or- annexed to, or exerciseable within the 
same.f It is not the thing corporate itself, which may 
consist in lands, houses, jewels or the like ; but some- 
thing collateral thereto, as a rent issuing out of those 
lands or houses, or an office relating to those jewels. To 
define a clear notion of an incorporeal hereditament, we 
must be careful not to confound together the profits pro- 
duced, and the hereditament which produces them. An 
annuity for instance to a man and his heirs, is an incor- 
poreal hereditament : so are tythes, being merely a con- 
tingent springing right collateral to, or issuing out of 
lands 



Incorporeal hereditaments are principally of ten sorts, -/ 
viz : 1. Advowsons, or the right of presentation to a 
church or ecclesiastical benefice. 2. Tithes. 3. Com- 
mons, or right of common, being a profit which a man 
hath in the land of another : as common of pasture ; 
of piscary, or the liberty of fishing ; of turbary, or the 
privilege of digging turf; and of estovers, (from estoffer, 
to furnish), or the right of taking necessary wood for the 
use or furniture of a house or farm. 4. Ways, or the 

• Co. litt. 4. 6. 6. t Co. Litt. 19. 30. 



18 RIGHTS OF HEIRSHIP. 

right of way over the land of another. 6. Offices, or 
the right to exercise a public or private employment, and 
to take the fees and emoluments thereunto belonging. 
6. Dignities, of which hereafter. 7. Franchises, a term 
used synonimously with liberty, and defined to be a 
royal privilege, or branch of the king*s prerogative subsis- 
ting in the hands of a subject 8. Corodies, a right 
of sustenance, or a certain allotment of provision for 
maintenance, charged on the owner in respect of his in- 
heritance. 9. Annuities, which, distinct from a rent 
charge imposed upon and issuing out of lands, is a 
yearly sum chargeable only on theperson of the grantor,* 
and denominated a fee simple personaLf 10. Rents, 
or the profit issuing out of lands and tenements cor- 
poreal. 

Thus, according to logicians, corporeal hereditaments 
are the substance, while incorporeal hereditaments are 
but a sort of accidents which inhere in and are supported 
by that substance ; and may belong or not belong to 
it, without any visible alteration therein. 

* Co. Litt. 144. t lb. 2. a. 
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CHAPTER II. 

Of Estates^ Freehold of Inheritance. 

An estate in lands, tenements and hereditaments, 
signifies such interest as the tenant hath therein: so 
that if one grant all his estate in Dale, to A. and his 
heirs, every thing that he can possibly grant shall pass 
thereby.* It is called in latin, status^ and signifies the 
condition or circumstance in which the owner stands 
with regard to his property : and to ascertain this with 
precision and accuracy, estates may be considered in a 
threefold view: 1, with regard to ihe quantity of in- 
terest which the tenant has in the tenement ; 2, with 
regard to the time at which that quantity of interest is 
to be enjoyed ; and 3, with regard to the number and 
connexions of the tenants. 

The quantity of interest which the tenant has in 
the estate, is to be measured by its duration and extent. 
Thus, it is a right of possession to subsist for an uncertain 
period, during his own life, or the life of another man ; 
to determine at his own decease, or to remain to his 
descendants after him : or it is circumscribed within a 

• Co. Litt. 345. 
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certain number of years, months, or days : or lastly, it 
is unlimited, being vested in him and his representatives 
for ever : and hence is occasioned the primary division of 
estates into such as Bxefreekoldy and such as are less 
than freehold. 

Estates of freehold are either of inheritance, or not of 
inheritance. The former are again divided into inherit- 
ances absolute or fee simple ; and inheritances limitedy 
one species whereof is usually called fee tail. 

Tenant in fee simple, (or as he is usually termed, 
tenant in fee), is he who hath lands, tenements or here- 
ditaments, to hold to him and his heirs for ever : * with- 
out mentioning what heir, but referring that to his own 
pleasure, or to the disposition of the law. Fee (feodum) 
is the feud or fief of the ancient tenures, which upon 
feodal principles, accounting the king as having abso- 
lutum et directum dominium f in the soil, all the lands 
of subjects are assumed to be held mediately or imme- 
diately of him, in the nature of feodum or fee, whether 
derived to them by descent from their ancestors, or pur- 
chased by themselves for a valuable consideration : for 
lands cannot come to any man by either of these means 
unless accompanied with conditions representing those 
feodal obligations appertaining to the original grant 

* Litt.§. 1. 

t Prsedium domini regis est directum dominium, cujus nullus 
est author nisi Deus. Co, Litt. 1. 
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to the first feudatory. Hence it is that in the most 
solemn acts of law, the highest estate that a subject 
can have in his lands is expressed by the werds, 
** he is seised thereof in his demesne as of fee J' It is his 
demesne, dominicum, or property, since it belongs to 
him and his heirs for ever, yet is so qualified that it is his 
demesne as of fee y being held of a superior lord in whom 
the ultimate property resides. Based on this feodal doc- 
trine, which for so many ages ruled as a fixed and unde- 
niable axiom, — a fee in its modem acceptation, signifies 
an estate of inheritance, — the highest and most extensive 
interest that a man can have in a feud ; and when the 
term is used of itself merely, as a fee, without any ad- 
junct, or has the adjunct of simple annexed to it, (as a 
fee, or a fee simple), it is used in contradistinction to a fee 
conditional at the common law, or a fee tail by the 
statute ; imputing an absolute inheritance clear' of any 
condition, limitation, or restriction to particular heirs ; 
but descendible to the heirs general, whether male or 
female, lineal or collateral.* 

[n this sense, as a state of inheritance, the term fee is 
applicable to, and may be had in any kind of heredita- 
ments, either corporeal or incorporeal ;t with this distinc- 
tion expressed between the two species of hereditaments ; 
that of a cotporeal hereditament a man shall be said to 
be seised in his (demesne o^ q/'y<?e,-- of an incorporeal 
one he shall only be said to be seised as of fee, and not 

• Co. Litt. 1. t Fleta, I. 5. c. 6. §. 7. 

B 3 
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in hi& demesne :* for as incorporeal hereditaments are 
collateral to and issue out of lands and houses,t their 
owner hath no property, dominicum or demesne in the 
substance itself, but only something derived out of it. 
The dominicum or property is frequently in one man 
while the appendage is in another. B. may be seised 
as of fee y of a way leading over land of which A. is 
seised in his demesne as of fee. 

The fee simple or inheritance of lands and tenements 
is generally vested in some person or other, though di- 
vers inferior estates may be carved out of it ; as if one 
grant a lease for twenty one years, or for one or two 
lives, the fee simple remains vested in him and his heirs ; 
and after the determination of those years or lives, the 
land reverts to the grantor or his heirs : yet sometimes 
the fee may be in abeyance^ that is, in expectation and 
contemplation of law ; there being no person in esse^ 
in whom it can vest, though potentially existing and 
ready to vest whenever a proper owner appear* Thus, in 
a grant to John for life, and afterward to the heirs of 
Richard, the inheritance is plainly neither in John nor 
Richard, nor can it vest in the heirs of Richard till his 
death ;l during whose life therefore it remains in abeyance. 

We are next to consider of limited fees, or such 
estates of inheritance as are confined with conditions or 

* Lit. ^.10. t Nemo eat hesres viventis. Co. Litt. 342. 

t Vide ant6, p. 17. 
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qualifications of any sort, lliis division is again sub- 
divisible into qualified or base fees; and fees con- 
ditional, called afterwards fees-/aiZ. 

A base or qualified fee, is one that hath a qualification 
subjoined, upon which it subsists^ and will be deter- 
mined whenever the qualification annexed to it is at an 
end. As a grant to A. and his heirs, tenants of the 
manor of Dale, will absolutely determine and be de* 
feat^ whenever the heirs of A. cease to be tenants of 
that manor. So when Henry VI granted to John Tal- 
bot, lord of the manor of Kingston Lisle, in Berks, that 
he and his heirs, lords of the said manor, should be peers 
of the realm, by the title of barons of lisle ; here John 
Talbot had a base or qualified fee in that dignity,* and 
the instant he or his heirs quitted the seigniory of this 
manor, the dignity was at an end. This estate is a fee, 
because by possibility, it may endure for ever in a man 
and his heirs ; yet as that duration depends upon the 
concurrence of collateral circumstances which qualify 
and debase the purity of the donation, it is therefore 
a qualified or base fee. 

A conditional fee, at the common law, was a fee res- 
trained to some particular heirs, exclusive of others ; as 
to the heirs of a man*s body, by which only his lineal 
descendants were admitted, in exclusion of collateral 
heirs ; or to the heirs male of his body, in exclusion 

* Co. Litt. 27. 
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both of collateral and lineal females also. It was called 
a conditional fee by reason of the condition expressed 
or implied in the donation of it, that if the donee died 
without such paiticular heirs, the land should revert to 
the donor : for this was a condition annexed by law to 
all grants whatsoever ; that on failure of the heirs speci- 
fied in the grant, the grant should be at an end, and 
the land return to its ancient proprietor ;* on the con- 
trary, if the donee had such heirs, that it should remain 
to him« It was dierefore called a fee simple on con- 
dition that he had issue. 

Now when any condition is performed, it is thence- 
forth entirely gone, and the thing to which it was an- 
nexed, becomes absolute and wholly unconditional. So 
that as soon as the grantee had any issue born, his 
estate was supposed to become absolute by the perform- 
ance of the condition ; at least for these purposes, viz : 
1. To enable the tenant to aliene the land, and thereby 
to bar not only his own issue, but also the donor of 
his interest in the reversion, f 2. To subject him to 
forfeiture for treason ; which till issue bom could only 
extend to his own life, lest thereby the inheritance of the 
issue and reversion of the donor might have been de- 
feated.t 3. To empower him to charge the land with cer- 
tain incumbrances so as to bind his issue. And in ord^ 

• Plowd. 241. 

t Co. Litt. 19. 2. Inst. 233. 

X Co. Iatt.19. 2. Inst. 234. 
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to subject the lands to the ordinary course of descent, 
the donees of these conditional fee>simples took care 
to aliene as soon as they had performed the condition by 
having issue, and afterwards re-purchased the land, 
which gave them a fee simple absolute that would des- 
cend to the heirs general according to the course of the 
common law. And thus stood the old law with regard 
to conditional fees, until the statute of Westminster the 
second (commonly called the statute de donis conditio^ 
nabilis) which paid a greater regard to the private will and 
intentions of the donor. Upon the construction of this act 
of Parliament the judges determined that the donee had 
no longer a conditional fee simple, which became abso- 
lute and at his own disposal the instant any issue was 
born ; but they divided the estate into two parts, leaving 
in the donee a new kind of particular estate which they 
denominated a fee tail;* and vesting in the donor the 
ultimate fee-simple of the land, expectant on the failure 
of issue ; which expectant estate was thence called a 
reversion, f 

As a sequel to the origin of estates tail, we may con- 
sider what things may or may not be entailed under the 

*^ The expression fee tail or feodum tcUliarum was borrowed 
from the feudists ; (Craig I, 1. ^.10. §24. 25,) among whom it 
signified any mutilated or truncated inheritance, from which the 
heirs general were ctU off; being derived from the barbarous verb, 
tcUiare, to cut;— from which the french taUler, and the Italian 
tagliare are formed, Spelm, Glost, 531. 

t 2. Inst. 385. 
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statute de donis. Tenements is the only word used in the 
statute ; and this, sir Edward Coke * expounds, to com- 
prehend all corporeal hereditaments whatsoever ; and 
also all incorporeal hereditaments which favour of the 
reality, that is, which issue out of corporeal ones, or 
which concern or are annexed to, or may be exercised 
within the same ; as rents, estovers, commons, and the 
like. Also offices and dignities, which concern lands, 
or have relation to fixed and certain places, may be 
entailed, t But mere personal chattels which favour 
not at all of the reality, cannot be entailed. Neither 
can an office, which merely relates to such personal 
chattels ; nor an annuity which charges only the person 
and not the lands of the grantor. An estate to a man 
and his heirs for another's life cannot be entailed ; I for 
this is strictly no estate of inheritance. Neither can a 
copyhold estate be entailed by virtue of the statute; 
but by the special custom of the manor, a copyhold 
may be limited to the heirs of the body. § 

As to the second species of estates tail, they are either 
general or special. Tail general is where lands or tene- 
ments are given to one and the keirs of his body begot- 
ten : and is called tail general, because how often soever 
such donee in tail be married, his issue in general by 
all and every such marriage is, in successive order, 
capable of inheriting the estate, per formam donu\\ 

* 1. Ingt. 19. 20. X 2. Vem 226. 

t 7. Rep. 33. ^ 3. Rep. 8. 

II Litt.§ 14.15. 
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Tenant in tail special is where the gift is restrained 
to certain heirs of the donee's body, and does- not go to 
all of them in general : and this may happen several 
ways, as where lands and tenements are given to a man 
and the heirs of his body, on Mary his now wife to 
be begotten. Here no issue can inherit but only such 
special issue of that marriage ; and therefore it is called 
special tail. 

To recapitulate the limitations, the words of in- 
heritance (to one and his heirs) give an estate in fee ; 
but if the limitation be to heirs to be by him begotten, 
this constitutes a fee tail ; and the person being also 
limited on whom such heirs shall be begotten (viz : 
Mary his now wife) this makes it a fee tail special. 

Estates, in general and special tail, are further 
diversified by the distinction of sexes in such entails ; 
for both of them may either be in tail male or tail fe- 
male. Thus lands given to a man and his heirs male of 
his body begotten, this is an estate in tail male general ; 
but if to a man and the heirs female of his body on his 
present wife begotten, this is an estate in tail female 
special, in the case of an entail male, the heirs female 
shall never inherit, nor any derived from them ; and 
e converso, the heirs male shall never inherit, in the 
case of a gift in tail female.* Thus, if the donee in tail 

* Litt. §. 21. 22. 
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male hath a daughter, who dies leaving a son, such grand- 
son in tills case cannot inherit the estate tail ; for he can- 
not deduce his descent wholly by heirs male.* And as 
the heir male must convey his descent wholly by males, 
so must the heir female wholly by females. Therefore, 
if a man hath two estates tail, the one in tail male the 
other in tail female ; and he hath issue a daughter, 
which daughter hath issue a son ; this grandson can suc- 
ceed to neither of the estates, for he cannot convey his 
descent wholly either in the male or the female line.f 

As the word heirs is necessary to create a fee, so in 
further imitation of the strictness of thefeodal donation, 
the word body or some other words of procreation are 
necessary to make it a fee tail, and ascertain to what 
heir in particular the fee is limited. If therefore either 
the words of inheritance or words of procreation be omit- 
ted, although the others are inserted in the grant, this will 
not make an estate tail. As if the grant be to a man 
and his issue of his body, to a man and his children or 
offspring : tliese are only estates for life, the words of 
inheritance, ** his heirs, " being wanting to create the 
estate tail.^ So on the other hand, a gift to a man and 
his heirs male or femaley is an estate in fee simple, and 
not in fee tail ; for there are no words to ascertain the 
body out of which they shall issue.§ 

• Litt §. 24. t Co. Litt. 20. 

t Co. Litt. 26. § Litt. § 31. Co. Litt. 27. 
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The incidents to a tenancy in tail, under the statute, 
Westminster the secbiid, are chiefly these :* that a 
tenant in tail may commit waste on the estate tail, by 
felling timber, pulling down houses, or the like, without 
impeachment, or being called to account for the same. 
2. That the wife of the tenant in tail shall have her dower 
or thirds of the estate tail. 3. That the husband of a 
female tenant in tail, may be tenant by the curtesy, of 
the estate tail. 4. That an estate tail may be barred or 
destroyed by a fine, by a common recovery, or the more 
simple mode of assurance provided by statute in lieu 
thereof.f 

Thus much of the nature of estates tail ; the establish- 
ment of which family law, as it has properly been 
called, t occasioned infinite difficulties and disputes. § 
Children grew disobedient when they knew they could 
not be set aside : lessees were ousted of leases made by 
tenants In tail ; indeed if such leases had been valid, then 

4 

under colour of long leases, the issue might virtually 
have been disinherited : creditors were defrauded of 
their debts ; for if tenant in tail could have charged his 
estate with their payment, he might also have defeated 
his issue by mortgaging it for as much as it was worth : 
innumerable latent entails were produced to deprive 
purchasers of lands they had fairly bought : and trea- 

• Co. Litt. 224. t Pigrott, of Com. Rec. 5. 

t Stat. 3 & 4 Will. IV. c. 74. § 1 Rep. 131. 
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sons were encouraged ; as estates tail were not liable 
to forfeiture, longer than for the tenant's life : so that 
they were justly branded as the source of new conten- 
tions, and mischiefs unknown to the common law ; and 
almost universally considered as the common grievance 
of the realm.* But as the nobility were always fond of 
this statute, because it preserved their family estates from 
forfeiture, there was little chance of procuring a repeal 
from the legislature : however that which could not be 
accomplished by direct means, was after a time greatly 
effected by the application of common recoveries. Ed- 
ward IV., in the disputes between the rival houses of York 
and Lancaster, observing how furtile were attainders for 
treason, while estates were protected by entails, gave 
countenance to proceedings in the law Courts, which 
determined that a common recovery suffered by tenant 
in tail should be an effectual destruction thereof. Thus 
a mere fictitious proceeding, introduced by a kind of pia 
Jraus to evade the statute de donis, afterwards became by 
long usage and acquiescence, a most common assurance 
of lands, and was looked upon as the legal mode of con- 
veyance by which tenant in tail might dispose of his 
lands and tenements. By a recent statute this mode of 
assurance is however abolished in favour of a more 
rational and simple proceeding, equally available to the 
necessary occasions of abridging and unfettering an 
inheritance, t 

• Co. Litt. 19. Moor 166. 10 Rep. 38. 
t Stat. 3 & 4 Will. IV. c. 74. 
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CHAPTER III. 

Of Freeholds, not of Inheritance, 

Estates of Freehold, not of Inheritance, but /or life 
only, are either conventional, as being expressly created 
by the act of the parties ; or merely legal, as created 
by construction and operation of law.* 

I. Estates for life, expressly created by deed or grant, 
are where a lease is made of lands or tenements to a 
man, to hold for the term of his own life, or for that of 
any other person, or for more lives than one ; in any of 
which cases he is stiled tenant for life ; with this dis- 
tinction only, that in the second case he is stiled tenant 
pur auter vie.f 

Estates for life may be created not only by the ex- 
press words, but also by construction of a general grant, 
where no other specific estate shall be defined. As if 
one grant to A.B. the manor of Dale, this makes him 
tenant for life t : for though, as there are no words of 

• Wright, 190. X Co. Litt. 42. 

t Litt. § 56. 
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inheritance mentioned in the grant, it cannot be con- 
strued to be a fee, it shall yet be construed to be as 
large an estate as the words of the donation will bear, 
and therefore an estate for life. Also such a grant at 
large, or a grant for term of life generally, shall be con- 
strued to be an estate for the life of ike granteey in case 
the grantor has authority to make such a grant : for an 
estate for a man's own life is more beneficial than for 
any other life : and the rule of law is, that all grants are 
to be taken most strongly against the grantor,* unless 
in the case of the crown. 

There are some estates for life, which may determine 
by an intermediate contingency, as an estate granted to 
a woman during her widowhood, or to a man until he is 
promoted to a benefice. In these and similar cases 
whenever the contingency happen, the respective estates 
are absolutely determined,! yet while they subsist, they 
are reckoned estates for life ; for they will continue so 
long if the contingency do not sooner happen. An 
estate for a man's life it is said, may be determined 
by his civil death; as if he enter a monastery and 
become dead in laWyX and hence in conveyances the 
grant is usually made " for the term of a man's 
natural life," which can only determine by his natural 
death. 



* Co. Litt. 36. t 2 Rep. 48. 

t Co. Litt. 42. 3 Bep. 30. 
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The incidents generally applicable to estates for life, 
however created, are principally the followint 



^g 



Every tenant for life, unless restrained by covenant 
or agreement, may by common right take upon the land 
demised to him reasonable estovers* or botes f; for he 
hath a right to the fiill enjoyment and use of the land, 
and all its profits, during his estate therein ; but he is 
not permitted to cut down timber, or do other waste 
upon the premises ; X for the destruction of such things 
as are not the temporary profits of the tenement, is not 
necessary for the tenant's complete enjoyment of his es- 
tate ; but tends to the permanent and lasting loss of the 
person entitled to the inheritance. 

Tenant for life or his representatives shall not be 
prejudiced by any sudden determination of his estate, 
because such a determination is contingent and uncer- 
certain.§ Therefore, if a tenant for his own life sow the 
land and die before harvest, his executors shall have 
the emblements or profits of the crop, to compensate for 
the expense of tilling, manuring and sowing the land : 
for the estate was determined by the act of God ; and 
it is a maxim in law that actus Dei nemini faeit in- 
juriam. So also, if a man be tenant for the life of 
another, and cestuy que vie, or he on whose life the 

* Vi(ieantd,p.l7, 

t Bote, {Sax.) privilege to cut wood, &c. Skene. Hence also 
the Tulgar phrase, to boot, i. e. compensationis gratia. Jacob. 
X Co. litt. 53. § Co. Litt. 55. 
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land is holden, die after the com is sows, the tenant 
pur auter vie shall have the emblements. The same is 
also the rule, if a life estate be determined by act 
of law : therefore if a lease be made to husband and 
wife during coverture, (which gives them a determinable 
estate for life), and the husband sow the land, and af- 
terwards they are divorced a vinculo matrimonii^ the 
husband shall have the emblements in this case, for the 
sentence of divorce is the act of law.* But if an estate 
for life be determined by the tenant's own acty (as by 
forfeiture for waste committed, or if a tenant during 
widowhood think proper to marry,) in these and simi- 
lar cases, the tenant shall not be entitled to take the 
emblements.f The doctrine of emblements extends not 
only to com sown, but to roots planted, or other an- 
nual artificial profit; but it is otherwise of fruit trees, 
grass, and the like, which are not planted annually at 
the expense and labour of the tenant, but are either a 
permanent or natural profit of the earth : t for when a 
man plants a tree, he cannot be presumed to plant it in 
contemplation of any present profit ; but with a pros- 
pect of its being useful to himself in future, and to 
future successions of tenants. 

A third incident to estates for life relates to the under 
tenants or lessees, who have the same privileges with re- 
gard to estovers and emblements as hath the tenant for 

* 6. Bep: 116. t Co. Litt. 55. 

X Co. litt. 55. 56. 1. Roll. Abr. 728. 
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life whom he represents.* Further, in those cases where 
tenant for life shall not have the emblements, because 
the estate determines by his own act, the exception shall 
not reach the lessee who is a third person. As in the 
case of a woman who holds durante viduitate : her 
taking a husband is her own act, and therefore deprives 
her of the emblements : but if she have leased her lands 
to an under tenent, who sows the land, and she then 
marry, this, her own act, shall not deprive the tenant of 
his emblements, who is a stranger, and could not prevent 
her. t 

11. The next estate for life is of the legal kind, as 
contradistinguished from conventional, viz : that of the 
tenant in tail after possibility of issue extinct. This 
happens where one is tenant in special tail, and a person 
from whose body the issue was to spring, dies without 
issue ; or having left issue, that issue becomes extinct : 
in either of these cases the surviving tenant in special tail 
becomes tenant in tail after possibility of issue extinct. 
As, where one has an estate to him and his heirs on the 
body of his present wife to be begotten, and the wife dies 
without issue : t ^^ this case the man has an estate tail, 
which cannot possibly descend to any one ; and there- 
fore the law makes use of this long periphrasis, as abso- 
lutely necessary to give an adequate idea of his estate. 

• Co. Litt. 66. t Cro. Eliz. 461. 1. Roll. Abr. 727. 

t litt. §. 32 
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Indeed no other definition could so exactly mark out 
his position as that which not only takes in the possi- 
bility of issue in tail which be once had, but also states 
that this possibility is now extinquished and gone. 

This estate must be created by the act of God, that 
is by the death of that person out of whose body the 
issue was to spring ; for no iimitatiouy conveyance, or 
other human act can make it. Thus if land be given to 
a man and his wife, and the heirs of their two bodies, 
b^otten, and they are divorced a vinculo matrimonny 
they shall neither of them have this estate, but be barely 
tenants for life, notwithstanding the inheritance once 
vested in them.* A possibility of issue is always sup- 
posed to exist, in law, unless extinguished by the death 
of the parties ; even though the donees be each of them 
a hundred years old. + 

III. Tenant by the curtesy of Englandy is where a 
man marries a woman seised of an estate of inheritance, 
that is, of lands and tenements in fee simple or fee tail ; 
and has by her issue, bom alive, and capable of inherit- 
ing her estate. In this case, he shall, on the death of 
his wife, hold the land for his lif^, as tenant by the 
curtesy of England.! 

This estate, according to Littleton, has its denomina- 
tion because it is used within the realm of England only ; 

* Co. Litt. 28. X Litt. §. 85. 52. 

t Litt. §, 34. Co. Litt. 28. 
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and it is said in the Mirror* to have been introduced by 
king Henry the first ; but it appears to have been the 
established law of Scotland ;t was used likewise in 
Ireland by virtue of an ordinance of king Henry HI ; J 
and appears to have obtained in Normandy,§ as well as 
among the ancient Almains or Germans. || 

There are four requisites necessary to make a tenancy 
by the curtesy : marriage, seisin of the wife, issue, and 
death of the wife.lF The marriage must be canonical 
and legal. 2. The seisin of the wife must be an actual 
seisin or possession of the lands, — not a bare right to 
^possess, which is a seisin in law, but an actual possession^ 
which is a seisin in deed : and therefore a man shall 
not be tenant by the curtesy of a remainder or reversion. 
But of some incorporeal hereditaments he may be tenant 
by the curtesy, though there have been no actual seisin 
of the wife; as in the case of an advowson, where the 
church has not become void in the life time of the wife. 
If the wife be an idiot, the husband shall not be tenant 
by the curtesy of her lands ; for the king by prerogative 
is entitled to them, the instant she herself has any 
title : and since she could never be rightfully seised of 
the lands, and the husband's title depends entirely 
upon her seisin, he can have no title as tenant by 

* c. 1, %. 3. II Lindenb. LL. Aim. t. 93. 

t Crag. I, 2. 1. 19. §. 4. f Co. Litt. 30. 

t Pat. 11 H. III. m. 30. in Bac. Abr. 659. 
§ Grand Coast, c. 119. 

c 
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ihe curtesy.* 3. The issue must be bom alive, and 
during the life of the mother ; for if the mother die in 
labour, and the Ceesarean operation is performed, the 
husband in this case shall not be tenant by the curtesy; 
because at the instant of the mother's death, he was 
clearly not entitled, as having no issue bom ; but the land 
descended to the child, while he was yet in his mother's 
womb ; and the estate being once so vested, shall not 
afterwards be taken from him.f In gavelkind lands, 
a husband may be tenant by the curtesy without having 
any issue : t but in general there must be issue bora, and 
such issue as may be capable of inheriting the mother's es- 
tate :§ therefore if a woman be tenant in tale malcy and 
hath only a daughter bom, the husband is not thereby 
entitled to be tenant by the curtesy ; because such issue 
female can never inherit the estate in tale male.|| 

* Co. Litt. 80. Plowd. 263. This position rests apon the doc- 
trine that an idiot cannot legally contract matrimony; but it has 
elsewhere been reduced by argument to some allowance. The king 
is entitled to the profits of an idiot's estate only from the time 
when he becomes chargeable with the responsibility of his cus- 
tody and maintenance (8 Rep. 339). Nor can the king's title to 
the custody of the inheritance continue longer than the life of 
the idiot: so that there appears no reason why the husband 
should not be tenant by the curtesy, seeing that his title thongh 
initiate by the seisin of the wife, is not consummate, nor begins 
to take effect until her death, at which time the king's title is at 
an end. 1 Plowd. 264. 

t Go. Litt. 29. § Litt, s. 56. 

t lb. 30. II Co. Litt. 29r 
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And this seems to be the principal reiaon why the faus* 
band cannot be tenant by the curtesy of any lands of 
which the wife was not actually seised ; because in order 
to entitle himself to such estate, he must have begotten 
issue that may be heir to the wife; but no one can be 
heir to the ancestor of any land, whereof the ancestor 
was not actually sefsed:* and therefore as the hus- 
band hath never begotten any issue that can be heir 
to the mother, in respect of those lands, he shall not 
be tenant of them by the curtesy.f The time 
when the issue was born is immaterial, provided it 
was during the coverture; for whether it were born 
before or after the wife's seisin of the land, whether 
it be living or dead at the time of the seisin, or at 
the time of the wife's decease, the husband shall be 
tenant by the curtesy.^ The husband, by the birth of 
the child, becomes tenant by the curtesy initiateyS 
and may do many acts to chai^ the lands; but his 
estate is not consummate till the death of the wife, 
which is the last requisite to make him complete 
tenant by the curtesy.)} 

* If the second section of the Stat. 8 & 4 Will. lY. c. 106, is to 
be taken literally, the rale of law upon which the argument rests 
is thereby altered. The act cited declares, that '' in every case of 
descent, the person last entitled to the land, shall be considered 
to have been the purchaser, unless it be proved that he inherited 
the same." Havenden. 

t Co. litt. 40. § Co. Litt. 30. 

X Co. Litt. 29. n Ibid. 

c2 
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IV. Tenant in Dower is where the husband of a 
woman is seized of an estate of inheritance, and dies ; 
in this case, the wife shall have the third part thereof 
to hold to herself for the term of her natural life*. 

Dower is called in latin by the foreign jurists doariumy 
but by Bracton and our English writers dos^ which 
among the Romans signified the marriage portion 
which the wife brought to her husband. With us the 
custom of dower is said to be the relic of a Danish cus- 
tom, ordained by Swein, father of our Canute the 
great, out of gratitude to the Danish ladies, who sold 
their jewels to ransom him when taken prisoner by 
the Vandals.f However this be, the reason which our 
law gives for adopting it is a very plain and sensible one, 
viz : for the sustenance of the wife, and the nurture and 
education of her younger children.^ 

A wife, by the common law, was entitled to be 
endowed of all lands and tenements of which her hus- 
band was seised in fee simple or fee tail, at any time 
during the coverture ; and of which any issue she may 
have had, might by possibility have been heir.§ If 
therefore a man, seised in fee simple, had a son by his 
first wife, and after married a second wife, she might 
be endowed of his lands; for her issue might by possi- 

 Litt. 8. 36. t Bract. L 2. c. 89. Co. Litt. 30. 

t Mod. Univ. Hist. xxxH. 91. § Litt. s. 36. 53, 
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bility have been heir, on the death of the son by a 
fDrmer wife. But a donee in special tail, holding lands 
to him and the heirs of his body, begotten on Jane his 
wife ; though Jane might be endowed of these lands, 
yet if she died and he married a second wife, that se- 
cond wife could never be endowed of the lands entailed ; 
for no issue that she might have, could by possibility 
inherit them.* Under these restrictions^ a widow may 
be endowed of all her husband's lands, tenements, and 
hereditaments, corporeal or incorporeal, that favour of 
the reality ; unless there be some special reason to the 
contrary. Thus copyhold estates are not liable to dower, 
being only estates at the lord's will ; unless by the 
special custom of the manor, in which case it is usually 
called the widow's free bench,t If the thing of which 
the wife is endowed be divisible, her dower must be set 
out by metes and bounds ; but if it is indivisible, she 
must be endowed specially, as of the third presenta- 
tion to a church, the third toll dish of a mill, the third 
part of the profits of an office, the third sheaf of tithe, 
and the like.| 

By a recent statute § it is enacted, that widows shall 
be entitled to dower out of equitable estates, and seisin 
in the husband is declared not necessary to give the 
widow title to dower ; but on the other hand, it is en- 
acted that no widow shall be entitled to dower out of 

• Litt. § 63. t Co. Litt. 32. 

t 4 Rep. 23. § 3 & 4 WiU. IV. e. 106. 
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any land which shall have been absolutely disposed c^ 
by her husband in his lifetime, or by his will : and all 
charges, debts, and contracts to which his lands are 
liable, shall be effectual as against the widow's right to 
dower. It is also enacted,, that a husband may either 
subject to restrictions or totally bar his widow's right ta 
dower, by a declaration in a deed or ih his will. And a 
devise by a husband of any real estate (liable to dower) 
to his widow, shall bar her claim to dower out of any 
other land of her husband, unless a contrary intention 
shall be declared in his will. But courts of equity may 
still enforce any covenant or agreement entered into by 
the husband, not to bar the right of his widow to dower. 
Thus, with respect to those married since the commence- 
ment of the year 1834, this act has placed every woman's 
hope of dower entirely at the mercy of her husband. 

In preconcerted marriages, involving estates of con- 
siderable consequence, tenancy in dower seldom happens ; 
for the claim of the wife to her dower at the common law 
diffusing itself so extensively, became a great inconve- 
nience, wherefore jointures were introduced in their 
stead, as a bar to the claim at common law. 

A Jointure^ which strictly speaking, signifies a joint 
estate limited to both husband and wife, but in com- 
mon acceptation extends also to a sole estate limited 
to the wife only, is defined by sir Edward Coke,* to be 

• I lust. 36. 
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" a competent livelihood of freehold for the wife, of 
lands and tenements ; to take effect in profits or pos- 
session, presently after the death of the husband, for 
the life of the wife at least." This description is framed 
from a purview of the statute, 27 Henry VIII. c. 10, 
commonly called the statute of uses^ which provided 
that upon making such an estate in jointure before 
marriage, the wife shall be for ever precluded from her 
dower.* But these four requisites must be punctually 
observed. 1. The jointure must take effect immediate- 
ly on the death of the husband. 2. It must be for her 
own life at least, and not pur auter vie^ or for any term 
of years, or other smaller estate. 3. It must be made 
to herself, and no other in trust for her. 4. It must b€* 
made, and so in the deed particularly expressed to be, 
in satisfaction of her whole dower, and not of any par- 
ticular part of it. If the jointure be made to her after 
marriage, she has her election after her husband's deadi, 
and may either accept, or refuse it, and betake herself 
to her dower at common law ; for she is not capable of 
consenting to It during coverture ; but if she shall, 
after her husband's death once have accepted it, sh« 
cannot then turn round and claim her dower.f And if 
by any fraud or accident a jointure made before mar- 
riage provie to be on a bad title, and the jointress is 
evicted, or turned out of possession, she shall then (by 
the provisions of the statute) have her dower pro tanto 
at the common law. 
* 4 Rep. 1.2. t 4 Rep. 3. a. 
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CHAPTER IV. 
Of Estates less than Freehold, 

I 

Of Estates less than Freehold there are three sorts ; 
1. Estates for years. 2. Estates at wilL 3. Estates by 
sufferance. 

I. An estate for years is a contract for the possession 
of lands or tenements, for some determinate period ; 
as where a man lettetb them to another for the term of 
a certain number of years, agreed upon between the 
lessor and the lessee, and the lessee enters thereon. 

Every estate which must expire at a period certain and 
prefixed, by whatever words created, is an estate for 
years : and therefore this estate is frequently called a term,. 
terminus f its duration or continuance being bounded, 
limited and determined : for every such estate must 
have a certain beginning and a certain end.* A lease for 
so many years as J. S. shall live» is void from the begin- 
ning ;t for it is neither certain nor can be reduced to a 
certainty, during the continuance of the lease ; but a 

• Co. Litt, 45. + Ibid. 
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lease for twenty or more years, if J. S, shall so long 
live, is good ; for there is a certain period fixed beyond 
which it cannot last, though it may determine sooner, 
viz. on the death of J. S. 

These estates were originaUy granted to mere farmers 
or husbandmen, who every year rendered some equi- 
valent in money, provisions or other rent, to the lessors 
or landlords; but in order to encourage them to 
manure and cultivate the ground, they had a permanent 
interest granted them, not determinable at the will of the 
lord : and yet their possession was esteemed of so little 
consequence that they were rather considered bailiifs or 
servants of the lord, who were to receive and account for 
the profits at a settled price, than as having any pro- 
perty of their own : and therefore they were not allowed 
to have a freehold estate ; but their interest (such as it 
was) vested after their death in their executors, who 
were to make up the accounts of their testator with the 
lord and his other creditors, and were entitled to the 
stock upon the farm. And here may be remarked the 
inferiority in which the law places an estate for years, 
when compared with an estate for life, or an inheritance: 
an estate for life, even if it be pur auter vie, is a free- 
hold ; but an estate for a thousand years is only a chat- 
tel, and reckoned part of the personal estate.* Hence 
it follows that a lease for years may be made to com-* 
mence in futuro, though a lease for life cannot : for no 

• Co. Litt 46. 

c3 



46 EIGHTS OF HEIRSHIP. 

estate of freehold can commence in futuro ; beeaase it 
cannot be created at common law without livery of 
seisin or corporeal possession of the land : and corporeal 
possession cannot be given of an estate now, which is 
not to commence now but hereafter.* And because no 
livery of seisin is necessary to a lease for years, such 
lessee is Bot said to be seised or to have true legal 
seising of the lands. Nor indeed does the bare lease 
vest any estate in the lessee ; but only gives him a right 
of entry on the tenement, which right is called his in- 
terest in the term : but when he has actually so entered, 
and thereby accepted the grant, the estate is then and 
not till then vested in him, and he is possessed, not 
properly of the land, but of the term of years ;t the 
/possessbn or seisin of the land remaining still in 
him who hath the freehold. Thus the word term 
does not merely signify the time specified in the lease, 
but the estate ako^ and interest that passes by that 
lease; and therefore the term may expire during the 
continuance of the ^tm€,-*-as by surrender, forfeiture 
and the like. The lessee's estate might also by the 
ancient law be at any time defeated by a common re- 
covery su&red by the tenant of the freehold ;]; which 
annihilated all leases lor years then subsisting^ unless 
afterwards renewed by the recoverof , whose title was 
supposed superior to his by whom mdi leases were 
granted. 

* 5 Rep. 94. t Co. Litt. 4§. 

t Co. Litt. 46. 
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While estates for years were thus precarious, they 
were usually short ; but when by the statute 21 Henry 
VIII. c. 16., the termor (that is, he who is entitled to 
the term of years) was protected against these fictitious 
recoveries, and his interest rendered secure and per- 
manent, long terms began to be more frequent than be- 
fore ; iind were afterward extensively introduced, being 
found extremely convenient for family settlements and 
mortgages; continuing subject however to the same 
rules of succession, and with the same inferiority to 
freeholds, as when they were little better than tenancies 
at the will of the landlord. 

Tenant for term of years hath incident to and inse- 
parable from his estate, unless by special agreement, the 
same estovers, which have been observed as apper- 
taining to a tenant for life, as house-bote, Rre-bote, 
plough-bote, hay- bote,* and the like. 

II. The second species of estates less than freehold 
are estates at will : as where lands and tenements are 
let by one man to another to have and to hold at the 
will of the lessor ; and the tenant by force of this lease 
obtains possession.f Such tejaant hath no indefeasible 

* Hoasebote, signifiee Estorerff, or an allowance of timber, ont 
of the lord's woods, &c. for the repabfaig and npholding of a hovM^ 
or tenemoit. Firebote, fuel for firing. Ploughbote, the Sana 
right for the repair of ploughs, carts, harrows, and the like. Hay- 
bote, the liberty to take thorns and other wood, to make and 
repair hedges; gates, fences, &c. Jacob: t litt §. 08* 
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estate, nothing that can be assigned by him to any 
other ; because the lessor may determine his will, and 
put him out whenever he please. But every estate at 
will is at the will of both parties, landlord and tenant ; 
so that either of them may determine his will, and quit 
his connexion with the, other at his own pleasure.* 
Yet this must be understood with some restriction ; for 
if the tenant at will sow the land, and the landlord 
before the corn is ripe, or before it is reaped, put him 
out, yet the tenant shall have the emblements, and free 
ingress, egress and regress, to cut and carry away the 
profits :t and this for the same reason upon which all 
cases of emblements turn, viz. the uncertainty ; since 
the tenant could not possibly know when his landlord 
would determine his will, and therefore could make no 
provision against it ; and having sown the land upon a 
reasonable presumptiom, the law will not allow him to be 
a loser by it : but it is otherwise, and upon reason equally 
good, where the tenant himself determines the will; for 
in this case the landlord shall have the profits of the land.:t 
The law is careful that no sudden determination of the 
will by one party shall tend to the manifest and unfore- 
seen prejudice of the other : and the courts have leaned 
as much as possible against construing demises, where 
no certain term is mentioned, to be tenancies at will ; 
but have rather determmed them to be tenancies from 
year to year so long as both parties please, especially 

• Co. Litt. 56. t lb. 65. 

t Co. Litt. 56. 
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where an annual rent is reserved ; in which case they will 
not suffer either party to determine the tenancy even at 
the end of the year, without reasonable notice to the 
other, which is generally understood to be six months. 

There is one species of estate at will that deserves a 
more particular regard, viz. an estate held by copy of 
court roll ; or as it is usually called, a copyhold estate. 

An estate by copy of court roll^ in its original and 
foundation, was nothing better than a mere estate at 
will : but successive lords of manors having permitted 
these estates to be enjoyed by the tenants and their 
heirs, according to particular customs established in their 
respective districts, though they still are held at the will 
of the lord, and so are in general expressed to be in the 
court rolls, yet that will is qualified, restrained and limited, 
atcording to the custom of the manor : and this custom 
so grown up is looked upon as the evidence and inter- 
preter of the lord's will ; which is no longer arbitrary 
and precarious ; but fixed and ascertained by the cus- 
tom that has time out of mind prevailed. A copyhold 
tenant is therefore now fully as properly a tenant by the 
custom, as a tenant at will ; the custom having arisen 
from a series of uniform wills : and therefore Calthorpe* 
rightly observes, that ** Copyholders and customary 
tenants differ not so much in nature as in name : for 
though some be called copyholders, some customary, 

* On Copyholds 51, 54. 
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some tenants by the virge, some base tenants, some 
bond tenants, and some by one name and some by 
another, yet they all do agree in substance and kind of 
tenure : all the said lands are holden in one general 
kind, that is, by custom and continuance of time : and 
the diversity of their names doth not alter the nature of 
their tenure.*' 

Almost every copyhold tenant being therefore tenant 
at the will of the lord, according to the custom of the 
manor ; (which customs differ as much as the humour 
and temper of the respective antient lords — whence may 
be accounted their great variety) — such tenant may 
have, so far as the custom warrants, any other of the 
estates or quantities of interest, otherwhere described, 
and hold them united with this customary estate at will. 
A copyholder may, in many manors, be tenant in fee 
simple, in fee tail, for life, by the curtesy, in dower, for 
years, at sufferance, or on condition : subject however 
to be deprived of these estates upon the concurrence of 
those circumstances which the will of the lord, promul- 
gated by immemorial custom, has declared a forfeiture 
or absolute determination of those interests ; as in some 
manors, the want of male issue, in others the cutting 
down of timber, the non-payment of a fine, and the 
like. Yet none of these interests amount to freehold ; 
for the freehold of the whole manor abides always in 
the lord only,* who hath granted out the use and occu- 

^ Litt. §.81. 2 Inst. 825. 
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pation, but not the corporeal seisin or true legal posses- 
sion, of certain parcels thereof, to these his customary 
tenants at will. 

The reason of originally granting out this complicated 
kind of interest, so that the same man shall, with regard 
to the same land, be at one and the same time tenant 
in fee simple, and also tenant at the lord's will, seems 
to have arisen from the nature of villenage tenure ; in 
which a grant of any estate of freehold, or even for 
years absolutely, was an immediate enfranchisement of 
the villein.* The lords therefore, willing to enlarge the 
interest of their villeins, by granting them estates which 
might endure for their lives, or sometimes be descend- 
ible to their issue, yet not desiring to manumit them 
entirely, might probably scruple to grant them an 
absolute freehold ; and thence it seems to have been 
contrived that a power of resumption at the will of the 
lord should be annexed to these grants, whereby the 
tenants were still kept in a state of villenage, and no 
freehold at all was conveyed to them in their respective 
lands : and as the freehold of all lands must necessary 
rest somewhere, the law supposed it still to continue 
and remain in the lord. Later, when these villeins be- 
came modern copyholders, and had acquired by custom 
a sure and indefeasible estate in their lands, on perform- 
ing their usual services, but yet continued to be stiled 

• Mirror, c. 2. §. 28. Litt. §. 204, 6, 6. 
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in their admissions tenants at the will of the lord,— the 
law still supposed it an absurdity to allow that such as 
were thus nominally tenants at will could have any 
freehold interest ; and therefore continued to determine, 
that the freehold of lands so holden abides in the lord 
of the manor, and not in the tenant; for though he 
really holds to him and his heirs for ever, yet he is also 
said to hold at another's will. But with regard to 
certain other copyholders, of free or privileged tenure, 
which are derived from the ancient tenants in villein- 
socage, and are not said^ to hold at the will of the lord, 
but only according to the custom of the manor, there 
is no such absurdity in allowing them to be capable of 
enjoying a freehold interest; and therefore the law 
doth not suppose the freehold of such lands to rest in 
the lord of whom they are holden, but in the tenants 
themselves ;• who are sometimes called customary free- 
holders, being allowed to have a freehold interest 
though not a freehold tenure. 

In ordinary cases however, copyhold estates are still 
ranked among tenancies at will ; though custom, 
which is the life of the common law, has established a 
permanent property in the copyholders, equal to that of 
the lord himself, in the tenements holden of the manor ; 

* Fitz. Abr. tit. corone. 810. custom. 12 Bro. Abr. tit. cus- 
tom. 2. 17. ten. per copie. 22. 9 Rep. 76. Co. Litt. 69. Co. 
Copyh. § 32. Cro. Car. 229. 1 Boll. Abr. 662. 2 Ventr. 143. 
Lord Baym. 1226. 
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nay sometimes even superior ; for we may look upon a 
copyholdet of inheritancey with a fin& certain, t(f be 
little inferior to an absolute freeholder in point of interest, 
and in other respects, particularly in the clearness and 
security of his title, to be frequently in a bettor situation. 
And these advantages of record are still retained, though 
by the provisions of the recent statute, " for the com- 
mutation of certain manorial rights,'^ the lands be 
enfranchised : for it is declared that such enfranchised 
lands shall still be held by copy of court roll, and con- 
veyed by surrender and admittance, in all cases in which 
the same shall have previously been so held and con- 
veyed, and shall continue parcel of the same manors ; but 
that such lands shall cease to be subject to the custom of 
borough english, gavelkind, or any other customary 
mode of descent, custom relating to dower, or tenancy 
by the curtesy of England ; and in all such particulars 
be subject to the laws which for the time being shall affect 
and apply to lands held in free and common socage.* 

' III. An estate at sufferance y is where one comes into 
possession of land by lawful title, but keeps it after- 
ward without any title at all. As if a man take a 
lease for a year, and after the year is expired, con- 
tinue to hold the premises without any fresh lease from 
the owner of the estate. Or if a man make an estate 
at will, and dies, the estate at will is thereby deter- 
mined; and if the tenant continue possession he is 

** Stat. 4 & 5 Vict. c. 85. s. 79. 
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tenant at sufferance.* But no man can be tenant at 
sufferance against the king, to whom no laches or ne- 
glect in not entering and ousting the tenant, is ever 
imputed by law: but his tenant so holding over, is 
considered as an absolute intruder.f lu the case of a 
subject, this estate may be destroyed whenever the true 
owner shall make an actual entry on the lands and oust 
the tenant ; for before entry, he cannot maintain an 
action of trespass against the tenant by sufferance, as 
he might against a stranger ; t and for this reason, that 
the tenant once in possession by lawful title, the law 
(which presumes no wrong in any man) will suppose 
him to continue upon a title equally lawful ; unless the 
owner of the land by some public and avowed act, (such 
as is an entry) will declare his continuance to be tor- 
tious, or in common language, wrongful; when the 
le^l process of ejectment is open to him for the re- 
covery of his rightful possession. The provisions 
of several statutes,^ however, and particularly the recent 
enactment providing a summary process, have put 
almost an end to the practice of tenancy by sufferance, 
unless with the tacit consent of the owner of the 
tenement. 



* Co. litt. 57. t Ibid. 

+ Ibid. 

§ 4 Geo. II. c. 28. I] Geo. II.- c. 19. 1 Geo. IV. c. 87, &c. 
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CHAPTER V. 

Of Estates upon condition. 

An Estate upoi^ condition is one, the existence of 
which depends upon the happening or not happening of 
some uncertain event, whereby the estate may be either 
created or enlarged, or finally defeated.* These estates 
indeed are more properly qualifications of other estates, 
than a distinct species of themselves ; seeing that any 
quantity of interest, a fee, a freehold, or a term of years, 
may depend upon these provisional restrictions. Estates 
then upon condition, thus understood, are of two sorts : 
1. Estates upon condition implied, 2. Estates upon 
condition expressed ; which last embrace several sub- 
divisions. 

L Estates upon condition implied in law, are where 
a grant of an estate has a condition annexed to it in- 
separably from its essence and constitution, although no 
condition be expressed in words. As if a grant be 
made to a man of an office, generally, without ad- 
ding other words, the law annexes thereto an implied 
condition, that the grantee shall duly execute his 

• Co. latt. 201. 
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office,* on breach of which condition it is lawful for the 
grantor, or his heirs, to oust him, and grant it to 
another person.f Franchises also, being regal privi- 
leges in the hands of a subject, are held to be granted 
on the same condition of making a proper use of them ; 
and therefore they may be lost and forfeited, like 
offices, either by abuse or by neglect. t Upon the same 
principle proceed all the forfeitures which are given by 
law of life estates and others, for any acts done by the 
tenant himself, that are incompatible with the estate 
which he holds. As if tenants for Hfe or years enfeoff 
a stranger in fee simple ; that is by common law, a 
forfeiture of their several estates; being a breach of the 
condition which the law annexes thereto, viz. that they 
shall not attempt to create a greater estate than they 
themselves are entitled to.§ 

II. An estate on condition expressed in the grant 
itself, is where an estate is granted, either in fee simple 
or otherwise, with an express qualification annexed, 
whereby the estate granted shall either commence, be* 
enlarged or be defeated, upon performance or breach of 
such qualification or condition. || These conditions are 
therefore either precedent or subsequent. Precedent 
are such as must happen or be performed before the 
estate can vest or be enlarged: subsequent are such, 

* Litt. §. 878. § Co. Litt. 215. 

t Litt. §. 379. II Co. Litt. 201. 

X 9 Rep. 50. 
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by the failure or tion-performance of which, an estate 
already vested may be defeated. Thus if an estate for life 
be limited to A. upon his marriage with B., the marriage 
is a precedent condition, and till that happen no estate 
is vested in A.* Or, if a man grant to his lessee for 
years, that upon payment of a hundred marcs within 
the term he shall have the fee, this also is a condition 
precedent, and the fee- simple passeth not till the 
hundred marcs be paid.f But if a man grant an estate 
in fee-simple, reserving to himself and his heirs a 
certain rent ; and that, if such rent be not paid at the 
times limited, it shall be lawful for him and his heirs to 
re-enter, and avoid the estate : in this case the grantee 
and his heirs have an estate upon condition subsequent, 
which is defeasible if the condition be not strictly 
performed.! To this class may also be referred all base 
fees and fee-simples conditional at the common law.§ 
Thus an estate to a man and his heirs, tenants of the 
manor of Daley is an estate on condition that he and 
his heirs continue tenants of that manor. Upon the 
same principle depend all the determinable estates of 
freehold, previously mentioned ; || as durante viduitate, 
&c. : these are estates upon condition that the grantees 
do not marry, and the like. And on the breach if any 
of these subsequent conditions, by the failure of these 
contingencies, as by the grantee not continuing tenant 

 Show. Pari. Cas. 83, &c. § Vide p. 23 et seq. 

t Co. Litt. 21 7t II Vide p. 35. ' 

t Litt. §. 825. 
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of the manor of Dale, or by not continujng sole ; the 
estates which were respectively vested in each g^ntee 
are wholly determined and void. 

It is necessary however to point out a distinction 
between a condiHon in deed and a limitatum^ which 
Littleton denominates also a condition in law* For 
when an estate is so expressly confined and limited by 
the words of its creation, that it cannot endure for any 
longer time than till the contigency happen upon which 
the estate is to fail, this is denominated a limitation : 
as where land is granted to a man, $o long as he is 
parson of Dale, or while he continues unmarried, or 
until ovit oi the rents and profits he shall have made 
500Z. or the like.f In such case the estate determines 
as'soon as the contigency happen (as when he cease 
to be parson, marries a wife, or has received the 600Z.) 
and the next subsequent estate, which depends upon 
such determination, becomes immediately vested, with- 
out any act to be done by him who is next in ex- 
pectancy. But when an estate is, strictly speaking, 
upon condition in deed (as if granted expressly upon 
condition to be void upon the payment of 40Z. by the 
grantor, or so that the grantee continue unmarried, or 
provided he go to York, &c.t) the law permits it to 
endure beyond the time when such contingency happens, 
unless the grantor or his heirs or assigns take advantage 

* Litt. §. 380. 1 Inst. 234, \ 10 Bep. 42. 

t 10 Rep. 41, 
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of the breach of the condition, and make either an 
entry or a claim in order to void the estate.* Yet 
though strict words of condition be used in the creation 
of the estate, if on breach of the condition the estate be 
limited over to a third person, and does not immediate- 
ly revert to the grantor or his representatives, (as if an 
estate be granted by A. to B., on condition that within 
two years B. intermarry with C, and on failure thereof 
then to D. and his heirs) this the law construes to be a 
limitation and not a condition : f because if it were a 
condition, then upon the breach thereof, only A. or his 
representatives could avoid the estate by entry, and so 
D's remainder might be defeated by their neglecting 
to enter; but when it is a limitation, the estate of B. 
determines, and that of D. commences, and he may 
enter on the lands the instant that the failure happen. 
So also, if a man by his will devise land to his heir at 
law, on condition that he pay a sum of money, and for 
non-payment devises it over, this shaH be considered as 
a limitation ; otherwise no advantage could be taken of 
liie non-payment, for none but the heir himself could 
have entered for a breach of condition.! 

In all these instances of limitations or conditions 
subsequent, it is to be observed, that so long as the 
condition, either express or implied, either in deed or in 

'  litt. §. 347. St. 32 Hen. VIII. c. 34. 
t 1 Ventr. 202. X Cro. Ellz. 206. 1 RoH. Abr, 411, 
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law, remain unbroken, the grantee may have an es- 
tate of freehold, provided the estate upon which such 
condition is annexed, be in itself of a freehold nature ; 
as if the original grant express either an estate of in- 
heritance, or for life, or no estate at all, which is con- 
structively an estate for life. For the breach of these 
conditions being contingent and uncertain, this uncer- 
tainty preserves the freehold,* because the estate is 
capable to last for ever, or at least for the life' of the 
tenant, supposing the condition to remain unbroken. 
But where the estate is at the utmost a 'chattel interest, 
which must determine at a time certain, and may de*- 
termine sooner, (as a grant for ninety nine years, pro- 
vided A, B, and C, or the survivor of them, shall so 
long live) this still continues a mere chattel, and is not, 
by such its uncertainty, ranked among estates of freehold. 

These express conditions, if they be impossible at the 
time of their creation, or afterwards become impossible 
by the act of God or the act of the feoffor himself, or 
if they be contrary to lawy or repugnant to the nature 
of the estate, are void.f In any of which cases, if they 
be conditions subsequent, that is, to be performed after 
the estate is vested, the estate shall become absolute in 
the tenant. As if a feoffment be made to a man in fee 
simple, on condition that unless he go to Rome in 
twenty four hours, or unless he marry with Jane S. by 

• Co. Litt. 42. 

t 3 Yes. 326, 3 Meriv. 184. 6 Rep. 41. 10 Rep. 39. 



ESTATES UPON CONDITION. CI 

such a day (within which time the woman dies, or the 
feoffor marries her himself) ; or unless he kill another » 
or in case he alienes in fee ; that then and in any such 
cases the estate shall be vacated and determine : here 
the condition is void, and the estate made absolute in 
the feoffee ; for he hath by the grant the estate vested 
in him, which shall not be defeated afterwards by a 
condition either impossible, illegal, or repugnant.* But 
if the condition be precedent, or to be performed before 
the estate vests, as a grant to a man that, if he kill 
anotlier, or go to Rome in a day, he shall have an estate 
in fee ; here the void condition being precedent, the es- 
tate which depends thereon is also void, and the grantee 
shall take nothing by the grant : for he hath no estate 
until the condition be performed.f 

III. Defeasible on condition subsequent also, are es- 
tates held in vadio, in gage^ or pledge ; which are of 
two kinds, vivum vadium or living pledge, and mortuum 
vadium, dead pledge or mortgage, 

Vivum vadium, or living pledge, is when a roan 
borrows money (say 200/.) of another, and grants him an 
estate, as of 20/. per annum, to hold till the rents and 
pro6ts shall repay the sum so borrowed. This is an 

• Co. Litt. 206. 

t Ibid. Courts of equity, however, will not so much consider 
the fact whether the condition be precedent or subsequent, as 
whether compensation for the breach of it can or cannot be made. 
1 yem.222; 9 Mod. 113; 1 Salk. 156. 

D 
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estate conditioned to be void, as soon as such sum is 
raised : and in this case the land or pledge is said to be 
living : it subsists, survives the debt, and immediately 
on its discharge reverts to the borrower.* But mortuum 
vadium^ a dead pledge, or mortgage, (which is much 
more common than the other), is where a man bor- 
rows of another a specific sum (say 200L) and grants 
him an estate in fee, on condition that if he, the mort- 
gagor, shall repay the mortgagee the said sum of 200/, 
on a certain day mentioned in the deed, that then the 
mortgagee may re-enter on the estate so granted in 
pledge ; or in the more usual way , that then the 
mortgagee shall re-convey the estate to the mortgagor : 
in this case the land so put in pledge, is by law, in case 
of non-payment at the time limited, for ever dead 
and gone from the mortgagor; andj the mortgagee's 
estate in the lands is then no longer conditional, but 
absolute. But so long as it continues conditional, that 
is, from the loan of the money to the time allotted for 
repayment, the mortgagee is called tenant in mortgage.f 

As soon as the estate is created, the mortgagee may 
immediately enter the lands ; but is liable to be dis- 
possessed, upon performance of the conditon by pay- 
ment of the mortgage money at the day limited : and 
therefore the usual way is to agree that the mortgagee 
shall hold the land till the day assigned for payment ; 
when, in case of failure, whereby the estate becomes 

• Co- Litt. 206. t Litt. §. 332. 
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absolute, the mortgagee may enter upon it and take 
possession, without any possibility at law of being after- 
wards evicted by the mortgagor, to whom the land is 
for ever dead. But here, courts of equity will inter- 
pose ; and though a mortgage be thus forfeited, and the 
estate absolutely vested in the mortgagee at common 
law, yet they will consider the real value of the 
tenements compared with die sum borrowed: and if 
the estate be of greater value than the sum lent thereon, 
they will allow the mortgagor at any reasonable time to 
recall or redeem his estate,* paying to the mortgagee 
his principal, interest and expenses ; for otherwise, in 
strictness of law, an estate worth 1000/. might be for- 
feited for non-payment of 100/. or a less sum. This 
reasonable advantage allowed to mortgagors is called 
the equity of redemption ; and enables a mortgagor to call 
on the mortgagee, who has possession of his estate, to 
deliver it back and account for the rents and profits 
received, on payment of his whole debt and interest. But 
on the other hand, the mortgagee may either compel 
the sale of the estate, in order to get the whole of his 
money immediately ; or call on the mortgagor to re- 
deem his estate presently, or in default thereof, to be for 
ever foreclosed from redeeming the same ; that is, to 
lose his equity of redemption without possibility of recall. 

* Twenty years possession of the mortgagee, will bar the title 

of the mortgagor, unless the mortgagee in the mean time recognize 

it by a written acknowledgment ; the twenty years will then ran 

from sach latter date. 2 Jac. k Walk 180. Coop. 4. 19 Yes. 927. 
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CHAPTER VI. 

Of Estates in Possession^ Remainder and Reversion. 

As the preceding Chapters have reference to the 
quantity of interest which the owners have in the res- 
pective estates therein described, so we come now to 
consider such estates with regard to the time of enjoy- 
ment, as when commences the actual receipt of the 
rents, profits and advantages arising therefrom. In 
this view of the subject, estates may be either in pos- 
session, or in expectarvcy : and of expectancies there 
are two ; one created by the act of the parties, called a 
remainder ; the other by act of law, and called a 
reversion. 

Of estates in possession (which are also called estates 
executedy a present interest residing in the tenant, in 
contradistinction to estates executory ^ depending on 
some subsequent circumstance or contingency) there 
is little or nothing peculiar to be observed. All the 
estates hitherto mentioned are of this kind ; for in 
laying down general rules, we usually apply them to 
such estates as are actually in the tenant's possession. 
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But the doctrine of estates in expectancy comprises 
some of the most abstruse niceties of argumentative law, 
and will require attentive consideration. 

An estate in remainder is an estate limited to take 
effect and be enjoyed after another estate is determined. 
As if a man seised in fee simple, grant lands to A. for 
twenty years, and after the determination of the said term, 
then to B. and his heirs for ever ; here A. is tenant for 
years, remainder to B. in fee. In the first place an 
estate for years is created or carved out of the fee, and 
given to A. ; and the residue or remainder of it is given 
to B : yet both these interests are in fact but one 
estate ; the present term of years and the remainder 
afterward, when added together, being equal only to 
one estate in fee.* They are different parts, consti- 
tuting one whole, carved out of one and the same in- 
heritance ; and they may both subsist together, the one 
in possession, the other in expectancy. So if land be 
granted to A. for twenty years, and after the deter- 
mination of the said term to B. for life ; and after the 
determination of B's life estate, it be limited to C. and 
his heirs for ever : this makes A. tenant for years, with 
remainder to B. for life, remainder over to C. in fee. 
Here the estate of inheritance undergoes a division 
into three portions, as firstly, A's estate for years is 
carved out of it ; after that B*s estate for life ; and then 
the whole that remains is limited to C. and his heirs. 

• Co. Litt. 143. 
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And here also the first estate, and both the remaindeisr, 
fpr life, and in fee, are one estate only ; being but 
parts of one entire inheritance : and if there were a 
hundred remainders it would still be the same ; upon a 
principle of mathematical truth that ail the parts are 
equal and no more than equal to the whole* Hence, 
(perhaps it is almost superfluous to observe) no re- 
mainder can be limited after the 'grant of an estate in 
fee simple ;* because, as a fee-sim[de is the highest and 
largest estate that a subject is capable of enjoying, he 
who is tenant in fee hath in htm the whole of the estate ; 
a remainder, consequently, which is only a portion or 
residuary part of the estate, cannot be reserved after 
the whole is disposed of. A particular estate, with all 
the remainders expectant thereon, is only one fee simple ; 
as 40/. is part of 100/., and 60/. is the remainder of it : 
wherefore, after a fee simple is once vested, there can 
no more be a remainder limited thereon, than after the 
whole 100/. is appropriated there can be any residue 
subsisting. 

Having premised thus much, the rules laid down by 
l$iw in the creation of remainders, and the reasons upon 
which those rules are founded, will be the better under- 
stood. 

And firstly, there must necessarily be some parti* 
culaf estate precedent to the estate in remainder.f A& 

• Plowd. 29. Vaagh. 269. t Co. litt. 49. Plowd. 2& 
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an estate for years for A., remainder to B. in tail. This 
precedent estate is called the particular estate, as being 
only a small part or particula of the inheritance ; the 
residue or remainder of which is granted over to another. 
For the word remainder being relative, implies that 
some part is previously disposed of; and where thd 
whole is conveyed at once there cannot possibly exist a 
remainder ; but the interest granted will be an estate in 
possession. 

An estate created to commence at a distant period of 
tim$, without any intervening estate, is therefore pro* 
perly no remainder ;' for an estate of freehold must bt 
qreated to commence immediately. It is an antient^ 
rule of the common law that an estate of freehold 
cannot be created to commence infuturo; but it ought 
to take effect presently either in possession or re- 
mainder.* So that to grant an estate of freehold, 
whereof the enjoyment shall be deferred till a futura 
time, it is necessary to create a previous particulax 
estate, which may subsist till that period of time is 
completed; and for the grantor to detiver immediate 
possession of the land to this particular estate, which is 
construed to be giving possession to him in remainder ; 
since his estate, and that of the particular tenant, are 
one and the same estate in law. As if one lease to A. 
for three years, with remainder to 6. in fee, and makes 

 

* 5. Bep. d4. 



69 RIGHTS OF nCIRSHIP. 

Mvery of seisin to A. ; here by the livery the freehold i* 
immediately created, and vested in B., during the con- 
tinuance of A's term of years. The whole estate passes- 
at once from the grantor to the grantees, and the 
remainder man is seised of his remainder at the same 
time that the termor is possessed of his term. The en- 
joyment of it must indeed be deferred till hereafter ; but 
it is to all inteifls and purposes an estate commencing in 
prcBsenti, though to be occupied and enjoyed infuturo ; 
the particular estate being said to support the re- 
mainder. But then it must be such a particular estate 
as will support a remainder over ; and it is generally 
true, that if the particular estate is void in its creation, 
or by any other means is defeated afterwards, the 
remainder supported thereby shall be defeated also:* 
as where the particular estate is an estate for the life of 
a person not in esse ;f or an estate for life upon con- 
dition, on breach of which condition the grantor enters 
and avoids the estate ;t in either of these cases the 
remainder over is void. 

A second rule is, that the remainder must com- 
mence or pass out of the grantor at the time of the 
creation of the particular estate.§ As where there is an 
estate to A. for life, with remainder to B. in fee : here 
B*s remainder in fee passes from the grantor at the 
at the same time that seisin is delivered to A. of his 

• Co. Litt. 298. t 1 Jon. 58. 

t 2 RoU. Abr. 415. § Litt. a. 67K Plowd. 2St. 
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life estate in possession : and it Is this which induces 
the necessity at common law of livery of seisin being 
made on the particular estate , whenever a freehold re- 
remainder is created ; for if it be limited even on an 
estate for years, it is necessary that the lessee for years 
43hould have livery of seisin , in order to convey the 
freehold from and out of the grantor; otherwise the 
remainder is void.* 

A third rule respecting remainders is, that the re- 
mainder must vest in the grantee during the continuance 
of the particular estate, or eo instanti that it de- 
termines.f As if A. be tenant for life, remainder to B. 
in tail; here B's remainder is vested in him at the 
creation of the particular estate to A. for life : or if A. 
and B. be tenants for their joint lives, the remainder is 
vested in neither, yet on the death of either of them, the 
remainder vests instantly in the survivor; wherefore 
both these are good remainders. But if an estate be 
limited to A. for life, remainder to the eldest son of B. 
in tail, and A. dies before B. hath any son ; here the 
remainder will be iroid, for it did not vest in any one 
during the continuance, nor at the determination of the 
particular estate : and even supposing that B. should 
afterwards have a son, he shall not take by this re- 
mainder; for as it did not vest at or before the end of 
the particular estate, it never can veat at all, but is 



* Utt. §. 60. t Plowd. 26. 1. Rep. 06. 
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gone for ever : * and this depends upon the principle 
before laid down, that the precedent particular estate^ 
and the remainder, are one estate in law ; they must 
therefore subsist and be in esse at one and the same 
instant of time, either during the continuance of the 
first estate or at the very instant when that terminates ; 
for the thing supported must fall to the ground, if once 
its support be severed from it. 

Upon these rules, and principally the last, is founded 
the doctrine of contingent remaiuders; for remainders 
are either vested or contingent. 

Vested remainders, or remainders executed^ (whereby 
a present interest passes to the party to be enjoyed in 
future) are where the estate is invariably fixed, to 
remain to a determinate person, after the particular es- 
tate is spent. As if A. be tenant for twenty years, re- 
mainder to B. in fee; here B's is a vested remainder, 
which noUiing can defeat or set aside. 

Contingent or executory remainders (whereby no 
present interest passes), are where the estate in re- 
mainder is limited to take ejQfect, either to an uncertain 
persouy or upon an uncertain event ; so that the parti- 
cular estate may chance to be determined, and the 
remainder never take efiect.f They may be limited to 
an uncertain person : as if A. be tenant for life, with 

* 1 Hep. Ida. t 3 Bep. 20. 
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remainder to 6*s eldest son (then unborn) in tail ; this 
is a contingent remainder, for it is uncertain whether 
B. will have a son or not : but the instant that a son is 
born, the remainder is no longer contingent, but vested; 
though if A. had died before the contingency happened, 
that is, before B*s son was born, the remainder would 
have been absolutely gone; for the particular estate 
was determined before the remainder could vest. 
Indeed, until the apparent hardship of the case was 
remedied by statute ; supposing A. to have been tenant 
for life, remainder to his own eldest son in tail, and A. 
died without issue born, but leaving his wife enceinte ^ 
and after his death a posthumous son was bom, this 
son could not have taken the land, by virtue of the 
remainder, for as he was not in esse at the determination 
of the particular estate, by the rule, the remainder 
could not vest in him.* The statute 10 & 11 Will. III. 
c. 16, however, provided that posthumous children shall 
be capable of taking in remainder, in the same manner 
as if they had been bom in their father's lifetime ; the 
remainder being contemplated to vest in them, while 
yet in their mother's womb. 

Contingent remainders to persons not in esse, must be 
limited to some who may by common possibility be so 
before the particular estate determines.! As if an estate 
be made to A. for life, remainder to the heirs of B.; 
now if A. die before B., the remainder is at an end ; 

* Salk. 228. 4 Mod. 282. t 2 Rep. 51. 
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for during B's life he has no heir, upon the rule of law^ 
nemo est hcBres viventis: but if B. die first, tlie 
remainder immediately vests in his heir, who will be 
entitled to the land upon A's death. 

A remainder may also be contingent, where the per- 
son to whom it is limited is certain, but the event upon 
which it is to take effect is uncertain : as where land i» 
given to A. for life, and in case B. survive him, then 
with remainder to 6. in fee; here B. is a certain person, 
but the remainder to him is a contingent remainder, 
depending upon the u^ncertain event of his surviving A. 
During the joint lives of A. and B. it is contingent ; 
and if B. die first, it never can vest in his heirs, but i» 
gone for ever ; on the contrary, if A. die first, the re- 
mainder to B. becomes vested. 

Contingent remainders may be defeated^ by destroy- 
ing or determining the particular estate upon which 
they depend, before the contingency happen whereby 
they become vested.* Therefore when there is tenant 
for life, with divers remainders in contingency, he may 
not only by his death, but by alienation, surrender, or 
Other methods, destroy and determine his own life es- 
tate, before any of those remainders vest; the con- 
sequence of which is that he defeats them all. As if 
there be tenant for life, with remainder to his eldest son 
unborn in tail, and the tenant for life, before any son is 

• 1 Bep. 66. 185. 
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born, surrender his life estate, he by that means defeats 
the remainder in tail to his son ; for his son not being in 
esse, when the particular estate determined, the re- 
mainder could not then vest ; and as it could not vest 
then, by the rules before laid down, it never can vest. 
In such cases therefore it is necessary to have trustees 
appointed to preserve the contingent remainders; in 
whom there is vested an estate in remainder for the life 
of the tenant for life, to commence when his estate shall 
determine. If therefore his estate for life should determine 
otherwise than by his death, the estate of the trustees, 
for the residue of his natural life, will then take effect, 
and become a particular estate in possession, supporting 
the remainders depending in contingency : and this 
method is said to have been first applied with a view to 
secure provision for the future children of an intended 
marriage, who before were usually left at the mercy 
of the particular tenants for life.* 

Notwithstanding however, the distinctions and nice 
consideration of the circumstances of a remainder created 
by deed (which the law always presumes to be made 
with much forethought and advice), a different and more 
favorable construction is put upon remainders created by 
a testamentary devise, (not presumed to be made under 
the same circumstances or with the same precision) 
in which the rules laid down in the former case are 

* Moor 486. 2 Roll. Abr. 797. pi. 12. 2 Sid. 159. 2 Chan. 
Rep. 170. 
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materially departed from ; and hence such dispositions 
are not allowed by law writers to be strictly remainders, 
but are distinguished by the name of executory devises^ 
or devises hereafter to be executed. 

An executory devise of lands is such a disposition of 
them by will, that thereby no estate vests at the death 
of the devisor, but only on some future contingency ; 
and differs from a remainder in three material points. 

1, That it requires no particular estate to support it. 

2. That by it a fee simple or other less estate, may be 
limited after a fee simple. 3, That by this means a re- 
mainder may be limited of a chattel interest, after a 
particular estate for life created in the same. 

The first case happens when a man devises a future 
estate to arise upon a contingency ; and till that con- 
tingency happen, does not dispose of the fee simple, 
but leaves it to descend to his heir at law. As if one 
devise land to a femme sole and her heirs upon her day 
of marriage : here is in eflPect a contingent remainder 
without any particular estate to support it ; a freehold 
commencing in futuro. This limitation, though it 
would be void in a deed, is yet good in a will, by way of 
executory devise.* 

The second case, (viz, a fee or other less estate 
limited after a fee) happens where a devisor devises his 

• 1 Sid. 163. 
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whole estate in fee, but limits a remainder thereon to 
commence on a fiiture contingency : as if a man devise 
land to A. and his heirs ; but if he die before the age 
of twenty one, then to B. and his heirs : this remainder, 
though void in a deed, is good by way of executory 
devise.* But in both these species of executory devises, 
the contingencies must be such as may happen within a 
reasonable time, and the extent of the limit seems to be 
that of a life in being and twenty one years beyond : as 
when lands are devised to such unborn son of a feme- 
covert, as shall first attain the age of twenty one, and his 
heirs : here the length of time that can happen before the 
estate can vest, is the life of the mother, and the infancy 
of her son ; and this hath been decreed to be a good ex- 
ecutory devise under thestat. 39 & 40 Geo. Ill, c. 98,t 

» 
The third case (as where by executory devise, a term 
of years be given to one for life and afterward limited 
over in remainder to another), could not be done by a 
deed ; for by law, the first grant of it, to one for life, 
would have been a total disposition of the whole term ; 
a life estate being esteemed of a higher and larger nature 
than any term of years.J At first the Courts were 
backward, even in the case of a will, of restraining the 
devisee for life from aliening the term ; and held only 
that in case he died without exerting that act of owner- 
ship, the remainder over should take place :§ but soon 

* 2 Mod. 2B9 t 8 Bep 96. 

t Fort. 232. OVes.jun. 127. § Bro. tit Chattelet 23. Dyer. 74. 
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afterward it was held * that the devisee for life hath no 
power of aliening the teim, so as to bar the remainder 
man : yet, to prevent perpetuities, it was settled t that 
though such remainders may be limited to as many per- 
sons successively as the devisor may think proper, yet 
they must all be in esse during the life of the first de- 
visee; for then the ultimate remainder is in reality only 
to that remainder man who shall survive the rest. And 
thus much of estates in expectancy created by express 
words of the parties themselves — the most intricate title 
in the law. 

We come now to notice another species of postponed 
estate, created by the act and operation of the law itself, 
and called a reversion. 

III. An estate in reversion, is the residue of an estate 
left in the grantor, to commence in possession after the 
tietermination of some particular estate granted out by 
him.t Sir Edward Coke § describes a reversion to be 
the returning of land to the grantor or his heirs after the 
grant is over : as if there be a gift in tail, the reversion 
of the fee is, without any special reservation, vested in the 
donor by act of law : and so also the reversion, after an 
estate for life, years, or at will, continues in the lessor. 
For the fee simple of all lands must abide somewhere ; 
and if he who was before possessed of the whole, carve 

* Dyer. 858. 8 Rep. 06. t Co. Litt. 22. 

t 1 Sid. 461. S 1 InBt 142. 
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otit of it any smaller estate, and grant it away, whatever 
is not SO granted remains in him. A reversion there- 
fore is never created by deed or writing, but arises from 
construction of law ; a remainder can never be li- 
mited, unless by either deed or 'devise ; but both are 
equally transferable, when actually vested, being 
both estates in prtesenti though taking effect in 
futuro. 

The incidental rights of the reversioner, and the 
respective modes of descent, in which remainders very 
frequently differ from reversions, have occasioned the 
law to be careful in distinguishing the one from the 
other, however inaccurately the parties themselves may 
describe them. For if one seised of a paternal estate 
in fee, make a lease for life, with remainder to himself 
and his heirs, this is properly a reversion * which shall 
only descend to the heirs of his father's blood, and not 
to his heirs general, as a remainder limited to him by a 
third person would have done if for it is the old estate 
which was originally in him, and never yet was out of 
him. And so if a man grant a lease for life to A, re- 
serving rent, with reversion to B. and his heirs, B. hath 
a remainder descendible to his heirs general, and not a 
reversion to which the rent is incident ; but the grantor 
shall be entitled to the rent, during the continuance 
of A's estate.! 

• Cro. Eliz. 321. %l And. 23. 

t 3 Lev. 407^ 
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In concluding the doctrine of remainders and re« 
versions, it may be proper to observe, that whenever a 
greater estate and a less coincide and meet in one and 
the same person, without any intermediate estate,* the 
less is immediately annihilated, or in law phrase, is 
said to be merged in the greater. Thus, if there be 
tenant for years, and the reversion in fee simple des- 
cend to or is purchased by him, the term of years is 
merged in the inheritance, and shall never exist any 
more. But they must come to one and the same per- 
son in one and the same right; else,^ if the freehold be 
in his own right, and he has a term in right of another 
(en auier droit) there is no merger. Therefore if 
tenant for years die, leaving him who hath the reversion 
in fee his executor, whereby the term of years vests also 
in him, the term shall not merge ; for he hath the fee in 
his own right, and the term of years in the right of the 
testator, and sulDJect to his debts and legacies. So 
also, if he who hath the reversion in fee marry the tenant 
for years, there is no merger ; for he hath the inherit- 
ance in his own right, the lease in the right of his wife.f 
An estate tail is an exception to this rule : for a man 
may have in his own right both an estate tail and a 
reversion in fee; and the estate tail, though a less 
estate, shall not merge in the fee.t For estates tail are 
protected and preserved from merger by the operation 
and construction, though not by the express words of 

« 3 Lev. 437. t ^ Rep. 61. 6 Rep. 74. 

t Plowd. 418. Cro. Jac. 275. Co. litt 368. 
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the Statute de donis : which operation and construction 
appear to have arisen from tie consideration that in the 
common cases of merger of estates for life or years by 
uniting with the inheritance, the particular tenant hath 
the sole interest in them, and hath the full power at any 
time to defeat, destroy, or surrender them to him that 
hath the reversion ; therefore, when such an estate unites 
with the reversion in fee, the law considers it in the 
light of a virtual surrender of the inferior estate.* But 
as an estate tail could only be barred, by a fine, a 
recovery, and the like,t it could not concur that the 
tenant in tail, by purchasing the reversion in fee, should 
merge his particular estate, and defeat the inheritance of 
his issue; hence it became a maxim that a tenant in 
tail, which could not be surrendered, could not also be 
merged in the fee. 



* Cro. Eliz. 302. t Vide antd p. 29. 
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CHAPTER VII. 

Of Estates in Severalty ^ Joint Tenancy ^ Coparcenary, 
and Common, 

In addition to the quality and duration of an estate, 
heretofore considered, the subject has also to be treated 
with respect to the number and connexion of owners, 
the tenants who occupy and hold the same ; of as it 
may be, either in actual possession or expectancy ; and 
this holding may be in four diflPerent ways ; viz. in 
severalty^ in joint tenancy y in coparcenary^ and in 
common, 

I. Lands or tenements held in severalty, is where 
one is sole tenant thereof in his own right only, without 
any other person being joined or connected with him 
in point of interest, during his estate therein. This is 
the most common way of holding an estate ; and there- 
fore as before observed in reference to an estate in 
possession, there is little peculiarity to be observed 
respecting it, since all estates are presumed to be so 
holden unless expressly declared to be otherwise. 

II. An estate in joint tenancy, is where lands and 
tenements are granted to two or more persons, to hold 
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ift fee simple, fee tail, for life, for years, or at will.* It 
is called an estate in joint tenancy, and sometimes an 
estate In jointure, in consequence of the conjunction or 
union of interest therein ; though the latter term is 
commonly understood to refer to that joint estate, which 
by statute f is vested in the husband and wife before 
marriage, in full satisfaction and bar of dower.t 

The properties of a joint estate are its unity ; as unity 
ofinterestf time, title drnd possession ; or in other words 
joint tenants have one and the same interest accruing 
by one and the same conveyance, commencing at one 
and the same time, and bv one and the same undivided 
possession. This estate therefore depends on the 
wording of the deed or devise by which the tenants claim 
title, for it can only arise by purchase or grant, that is 
by act of the parties, and never by mere act of law. 
Thus if an estate be given to a plurality of persons, 
without adding any restrictive, exclusive or explanatory 
words, as to A. and B. and their heirs, they are imme- 
diately joint tenants in fee ; for the law interprets the 
grant so as to make all parts of it take effect, which 
can only be done by creating an equal estate in both ; 
the grantor having united their names, the law gives 
them a thorough union in all other respects. One 
joint tenant cannot be entitled to one period of duration 
or quantity of interest and the other to a different; one 

• Litt. §. 277. X Vide antd p. 42. 

t 27. Hen. VIII. c. 10. 



B2 RIGHTS OF HEIRSHIP. 

cannot be tenant for life, and tlie other for years ; one 
cannot be tenant in fee, and the other in tail.* If 
land be limited to A. and B. for their lives, this makes 
them joint tenants of the freehold ; if to A. and B. and 
their heirs, it makes them joint tenants of the inherit- 
ance.f If land be granted to A. and B. for their hves, 
and to the heirs of A. ; here A. and B. are joint tenants 
of the freehold during their respective lives ; and A. 
hath the remainder of the fee in severalty : or if land be 
given to A. and B. and the heirs of the body of A. ; 
here botli have a joint estate for life, and A. hath a 
several remainder in tail.t 

Joint tenants must have unity of txtle^ as by one and 
the same act or grant : it must also have unity of time^ 
vested at one and the same period ; as a present estate 
made to A. and B., or a remainder in fee to A. and B. 
after a particular estate ; in either case A. and B. are 
joint tenants of the present estate or the vested re- 
mainder. But if, after a lease for life, the remainder 
be limited to the heirs of A. and B.; and during the 
continuance of the particular estate A. dies, which vests 
the remainder of one moiety in his heir; and then B. 
dies, whereby the other moiety becomes vested in the 
heir of B. : here A's heir and B's heir are not joint 
tenants of this remainder, buti. tenants in common ; for 
one moiety vested at one time, and the other moiety 

 Co. Litt. 188. X Ibid. s. 286. 

t Litt. 8. 277. 
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vested at another.* But in the case of a feoflfment to 
the use of a man and such wife as he should afterwards 
marry, for the term of their lives, it has been held that 
the husband and wife had a joint estate though vested 
at different times^f upon construction that the tise of 
the wife's estate was in abeyance until the marriage^ 
when it took efiect as from the time of creation. 

« 

Joint tenants must also have unity of possession : 
thus they are said to be seised per my et per tout, by 
the half or moiety, and by all ; t they have not one of 
them a seisin of one half or moiety, and the other 
of the other moiety ; but each of them has an un- 
divided moiety of the whole : and therefore if an 
estate in fee be given to a man and his wife, they 
are neither properly joint tenants, nor tenants in com- 
mon ; for husband and wife being one person in law, 
they csmnot take by moieties, but both are seised of 
the entirety, per tout et non p6r my ; and neither the 
husband nor wife can dispose of any part without the 
assent of the other, but the whole must remain to the 
survivor.§ And this brings us to consider the doctrine 

• Co. LItt. 188 X Litt. 8. 288. 6 Rep. 10. 

t Dyer 340. 1 Rep. 101. So also, if in a marriage settlement 
an estate be limited to the children of the marriage, as joint 
tenants in fee ; on the birth of one child the whole vests in him ; 
on the birth of another, that child takes jointly with the former ; 
and so on. 2 Br. 240. 

§ Litt. s. 665. Co. Litt. 187. 2 Vern. 120. 2 Lev. 39. 
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of survivorship, by which, when two or more persons 
are seised of a joint estate of inheritance, for their own 
lives, or per auter vie, or are jointly possessed of any 
chattel interest, the entire tenancy upon the decease of 
any of them remains to the survivors, and at length to 
the last survivor ; whereby he shall be entitled to the 
whole estate, whatever it be, whether an inheritance or 
a common freehold only, or even a less estate.* This 
is the natural consequence of the union and entirety of 
their interest. While it continues, each of two joint 
tenants has a concurrent interest in the whole; and 
therefore on the death of his companion, the sole in- 
terest in the whole remains to the survivor. For the 
interest which the survivor had is clearly not devested 
by the death of his companion ; and no other person 
can claim to have a joint estate with him, for no one 
could have an interest in the whole accruing by the 
same title, and taking effect at the same time with his 
own ; wherefore it follows that his own interest must be 
entire and several, and that he shall alone be entitled 
to the whole estate, whatever it be, that was created by 
the original grant. 

In general it is advantageous for joint tenants to 
make partition and dissolve the jointure, since thereby 
the right of survivorship is taken away, and each may 
transmit his own part to his own heirs. Sometimes 
however it is disadvantageous to dissolve the joint es- 

• Litt.i. 280-1. 
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tate : as where there are joint tenaots for life, and they 
make partition, this dissolves the jointure; and though 
before they had each of them an estate in the whole 
for their own life and the life of their companion, they 
will then have only an estate in a moiety for their own 
life merely ; and on the death of either, the reversioner 
shall enter on his moiety.* 

III. An estate held in coparcenary is where lands of 
inheritance descend from the ancestor to two or more 
persons, either by common law or particular custom. 
It arises by common law, where a person seised in 
fee simple or in fee tail dies, and his next heirs are two 
or more females, his daughters, sisters, aunts, cousins, 
or jtheir representatives ; in this case they shall all 
tnnerit ; and these coheirs are called coparceners, or 
for brevity, parceners only.f Parceners by particular 
custom are where lands descend, as in gavelkind, to 
all the males in equal degree, as sons, brothers, uncles, 
&c.t In either of these cases, all the parceners put 
together make but one heir, and have but one estate 
among them.§ 

Parceners are like joint tenants in that they have the 
same unities of interest, title, and possession ; but they 
differ in several material points, viz : 1. They always 
claim by descent ; and no lands can be held in copar- 

* 1 Jones, 65. . j Ibid, s. 265. 

t Utt. 8. 241-2. § Co. litt. 103. 
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cenary but estates of inheritance, which are of a des- 
cendible nature. 2, There is no union of time necessary 
to an estate of coparcenary ; for if a man have two 
daughters to whom his estate descend in coparcenary, 
and one die before the other, the surviving daughter 
and the heir of the other, or when both are dead, the heirs 
of both are still parceners.* 3. Parceners, though they 
have an unity ^ have not an entirety of interest ; they 
are properly entitled each to the whole of a distinct 
pioiety ;t and each part descends severally to their res- 
pective heirs. And so long as the land continues 
in a course of descent, and united in possession, so 
long are the tenants therein, whether male or fe> 
male, called parceners. But if the possession be once 
severed by partition, they are no longer parceners, 
but tenants in severalty ; or if one parcener aliene 
her share though no partition be made, then are the 
lands no longer held in coparcenary^ but in com" 
monl 

Ik n av here be noted, that according to the old law, 
v] f-1 "0 coparcener entered generally ^ and took the 
ir . . ^ '1 is was accounted the entry of both, and no 
^M o . ,' ()f the moiety of the sister.§ But by statute of 
V. ',.,'»: ; V. it is enacted, that the possession of one co- 
' ar'^ri^r loint tenant, or tenant in common, shall not 
bf^ de P) (1 the possession of the other, unless their share 

 Oc L tt. 164,174. t Litt.».309. 

i Ibi : 163-4. § 1 Inst. 243 6. 
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of the profits of the land were received fot their benefit 
by the party in possession.* And further, the same sta- 
tute limits the right of entry, action at law, and suits in 
equity for the recovery of rent or lands to twenty years 
after the right of the party shall have accrued.f 

An estate in coparcenary may be dissolved either by 
partition, which disunites the possession ; by alienation 
of one parcener, which disunites the title, and may 
disunite the interest ; or by the whole at last descending 
to and vesting in one single person, which bnngs it to 
an estate in severalty. 

IV. Tenants in common^ are such who hold by several 
aud distinct titles, but by unity of possession; none 
knowing his owix severalty, they all occupy promis- 
cuously :X there is union of possession merely, and 
perhaps an entire disunion of interest, of title, and of 
time. Of two tenants in common, one may hold his 
part in fee simple, the other in tail, or for life ; so that 
there is no necessary union of interest : one may hold 
by descent, the other by purchase ; or the one by pur- 
chase from A, the other by purchase from B ; so that 
there is no unity of title : the estate of one may have 
been vested fifty years, that of the other but yesterday ; 
so there is no unity of time : the only unity is that of 
possession. 

* Stat. 3 & 4 Will. IV. e. ^. s. 12 t Litt. s. 893. 
t Ibid. s. -24. 
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Tenancy in common may be created, either by the . 
destruction of the two other estates, in joint tenancy and 
coparcenary (where the unity in possession alone is 
preserved), or by special limitation in a deed. If one of 
two joint tenants in fee aliene his estate for the life of 
the alienee, the alienee and the other joint tenant are 
tenants in common ; for they have several titles, the other 
joint tenant by the original grant, the alienee by the 
new alienation ;* and they also have several interests, the 
former joint tenant in fee simple, the alienee for his 
own life only. So, if one joint tenant give his part to 
A. in tail, and the other give his to B. in tail, the 
donees are tenants in common, as holding by different 
titles and conveyances.f If one of two parceners 
aliene, the alienee and the remaining parcener are 
tenants in common,^ because they hold by different 
titles, the parcener by descent, the alienee by purchase. 
And wherever an estate in joint tenancy or coparcenary 
is dissolved, so that there be no partition made, but the 
union* of possession continues, it is a tenancy in common. 

A tenancy in common is created by deed, by the 
omission of words which imply a joint estate; as if 
lands be given to two or more, and it be not joint 
tenancy, it must be a tenancy in Common. Land given 
to two, to be holden the one moiety to one, and the 
other moiety to the other, is an estate in common ;§ bii). 

• litt. B. 398. t Ibid. 309. 

t Litt 8. 295. ^ Ibid. 298. 
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a devise to two persons to hold jointly and severally, 
is said to be a joint tenancy ;* and an estate given to 
A. and B. equally to be divided between them, though 
in deeds it has been said to be a joint tenancy ;t yet in 
wills it is certainly a tenancy in common.! And from 
this nicety of construction it is most usual, when a 
tenancy in common is intended to be created, to add 
the express words, and limit the estate to A. and B. to 
hold as tenants in common and not as joint tenants. 

Estates in common may be dissolved : 1. By uniting 
all the titles and interests in one tenant, by purchase or 
otherwise, which will bring the whole to one severalty ; 
and 2. By making partition between the several tenants 
in common, which will give them all respective sever- 
alties : for tenancies in common differ in nothing from 
sole estates, but in the unity of possession. 



 Litt. 8. 299. 

t 1 £q. cas. abr. 291. 

X 3 Rep. 39. 1 Yentr. 82. Great doubts have been entertained 
by judges, both at law and equity, as to words creating ii joint 
tenancy in common (1 Peere Will, 14); but it is settled, that in 
equity at all events, the words '' equally to be divided," — 
« equally,**—" among," — " between,*' — " respectively,**—" share 
and share alike,** create a tenancy in common. 3. Yes. 206, 631 ; 
10 Yes. 569 ; 2 Meriv. 70 ; 2 Yes. sen. 265; 2 Atk. 122; Cowp. 660. 
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CHAPTER VIII. 
0/ Dignities, or Titles Inheritable, 



It has been elsewhere observed, that Dignities were 
a species of Incorporeal hereditament, in which the 
proprietor had a freehold, qualified according to the 
terms of the grant, creation or other circumstances. 

Feodal titles were territorial — annexed to the pos- 
session of lands, honors, castles, manors and the like.* 
At the time of the conquest, the temporal nobility con- 
sisted only of earls and barons ; and by whatever right 
they and the mitred clergy before that time might have 
attended the great council of the nation, it is clearly 
evident that they afterwards all sat in the feodal parlia- 
ment in the character of barons. By the feodal com- 
pact, all lands were held either immediately or mediate- 
ly of the king, that is, either of the king himself, or of 
a tenant of the king, or it might be after two or three 
subinfeudations. Every tenant or land owner had both 
a right and obligation to attend the court of his imme- 

* 1 Lord Raym. 13. 
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diate superior: hence every tenant in capite^ i.e. every 
immediate tenant of the king, was at the 9aine time; 
entitled and bound among his other services, to attend 
the king's court or parliament, being the great court 
baron of the nation. 

The proprietors being so called upon in right of their 
lands, it followed as a consequence that if such lands 
were alienated with the consent of the king (for without, 
they could not) the dignity (or service, for in its origin 
it had more of the latter quality), passed with it, and 
constituted to the new possessor, a barony by tenure, 
likewise alienable, and investing whomsoever might so 
conditionally possess it, with the dignity and privileges 
appendant : and thus It is that the bishops still sit in 
the house of lords, in right of succession to certain 
ancient baronies annexed or supposed to be annexed 
to their episcopal lands.* 

Whatever honorial importance afterwards attached to 
these baronial services, in their origin they w^re viewed 
only as a tax upon the land ; and burthensome in the 
extreme, when by frequent alienations it became wb- 
divided into smaller portions; for the attendance in 
parliament of such military tenants as had only one or 
two knights fees, was an expense that could hardly 
be borne. Hence is said to have arisen the practice of 
issuing writs to such only as held if certain namb^ of 

* Glanv. 2. 7. c. 1. 
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knights fees that should constitute an entire barony ; and 
thus did the less wealthy lose a right to which their 
tenure originally entitled them. 

Barons by tenure were then such military tenants 
of the king who, as it is said, possessed sufficient estate 
to enable them to attend the parliament without incon- 
venience, and who were therefore entitled to be sum-* 
moned ; the quantum of this estate beiug regulated at 
thirteen knights fees and one third,* and that of a count 
or earl at twenty; so that, a knight's fee being estimated 
at thirty marcs per annum, a baron*s revenue was four 
hundred marcs, or 266/. 13$. 4d,; that of an earl 
six hundred marcs, or 40()Z. per annum of that day : 
and this regulation is stated to have produced the dis- 
tinction of barones majores^ those who possessed a 
barony entire, and the barones minoresy tenants In 
chief, possessed of a less number of knights fees, 
but who, by virtue of their tenure could not be deprived 

* The nam^r of knights fees, according to Domesday, was 
about sixty thousand, whereof twenty eight thousand had 
already got into the possession of religious houses. (Stow* Ann. 
285; Bract, lib, b,) The value of a knight's fee has been 
variously stated. A knight's fee held by knights service, temp. 
Henry III. was so much inheritance in land as was sufficient to 
maintain a knight ; and this was 15^ per annum. In the reign 
of Edward II. a knight's fee was 20/. a year. (Stat, 1 JEdto, II. 
e, I,) Sir Thomas Slhith, again estimates it at 402. a year 
(Rep, Angl.) ; and Sir Edward Coke says a knight's fee con- 
tained four hundred and eighty acres of land. (5t Inst. 696,J 
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of their title of barons. On the other hand a doctrine 
has been advanced , and indeed instances will hereafter 
be cited,* shewing that a tenure per baroniam was the 
quality and not the quantity of the holding in capite of 
the king ;t but whether such in all the cases involved 
a summons to parliament hardly appears. 

In the time of Henry III. there are stated to have 
been two hundred and fifty baronies^t although not so 
many barons, for some barons held two, three, or 
more baronies ; and while alienations had thus operated 
to magnify the importance of a few, into the distinction 
of barones majores, the same cause, toward the latter 
end of that monarch's turbulent reign, had materially 
and it is said, inconveniently multiplied the number of 
tenants in capite, also bound to the same parliamentary 
service, and who formed the barones minores or manorial 
lords of the counties, ultimately represented by the 
deputed knights of the shire. 



• Vide post, p. 108. 

t Upon the same principle, in . sabinfeudations, a tenure in 
cornage of a common person was knights service ; while of the 
king it was grand serjeantyl The royal dignity made a differ- 
ence of the tenure in the case. (Co. Zitt. 107.^ So the dignity 
of the person of the king gave the' name of petit serjeanty to 
stfvioes, which ren^red to a coiamon person woul4 have been 
called plain soccige, the incidents being In fiust only such as 
belonged to socage. lb, 108. 

} Mat. Paris. - ' 

b3 
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Selden,* divides the time from the Conqaest into thre^ 
periods : 1 . From the Conquest to the latter end of the 
of the reign of king John. 2. From that time to the 
11th Richard II. 3. Thence to his own day. 

In the first period, all who held any quantity of land 
of the king, had without distinction, a right to he sum- 
moned to parliament; and this right being confined 
solely to the king's tenants, by consequence all the 
peers of parliament daring that period sat by virtue 
of a writ of summons. 

In the beginning of the second period, that is, in the 
last year of the reign of king John, a distinction very 
important in its consequent^es (for it eventually pro- 
duced the lower house of parliament) was introduced, 
viz. a division pf these tenants into greater and lesser 
barons : for king John, in his Magna CJiarta, declares, 
faciemus summoneri archiepiscopo^^ episfiopos, abbateft 
comites, et majores baranes regni sigillatim per literat 
nostras^ et prcBterea faciemus summoneri in generali 
per vicecomites et ballivos nost/os omnes illoSf qui de 
nobis tenent in capite ad certum diem^ SfCf It does 
not appear to have been ever positively ascertained what 
constituted a greater baron, and U was probably left to 
the king's discretion to determine, inasmuch as i|ie writs 
of summons extant, may infer court favour as weU aS 

• Tit. of Hon. c. 6. 8. 17. 

t Mag. Chart Joh. ; Blacks. Law Tract! ?. Ii« pt. f 1. 
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the iDflaence and power arising from extensive posses- 
sions^ equally to have been the occasional inducement. 
In this second period tenure began to be disregarded, 
and persons were summoned to the parliament by writ 
who held no lands of the king ; an expedient, it is said, 
necessitated by reason that the crown lands were un- 
alienable, and the king had none at his disposal. This 
method continued until the 11th Richard II. when the 
practice of creating peers by letters patent first com- 
menced. In that year John de Beauchamp, steward 
of the royal household, was created by patent, lord 
Beauchamp, baron of Kidderminster in tail male ; and 
since that time peerages have been created both by 
writ and patent, without any regard to tenure or 
estate. 

Titles by tenure had their termination in a great 
measure, when, at the latter part of the reign of Han. III. 
the , ultimate success of the royal arms gave so great 
a preponderance to the power of the crown. After the 
defeat of the barons at the battle of Evesham, the king 
assumed to strengthen himself by excluding from his 
councDs all persons objectionable to his views ; and an 
enactment is said to have been passed, that no baron 
should come to parliament unless summoned by parti- 
cular writ. This was at once a death blow to the right 
by tenure^ supposing such to have previously existed 
independently of a writ of summons ; and tended to es- 
tablish the presumption that the right of who were 
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or who were not to be reckoned " inter bar ones 
majores "* was rather in the pleasure of the crown than in 
the estimate of their landed estate. The principle how- 
ever once established, the writ of summons grew to be 
a precedent of creation ; and since hereditary honors be- 
came fixed, he who should once be summoned to parlia- 
ment, was erected and created a peer ; such writ working 
an estate of inheritance in fee simple, and termed a 
barony id fee. Thus the lineage of the party summoned 
became ennobled, and the dignity, instead of territorial 
became personal. Actual proof of a tenure by barony 
was then no longer necessary to constitute a lord of 
parliament ; the record of the writ of summons to 
him and his ancestors was admitted to be sufficient 
evidence of the tenure. Thence peers became created 
by writ, and afterwards by patent ; for those who claim 
by prescription must suppose either a writ or patent 
made to their ancestors, and lost by length of time. 
The creation by writ, is a summons to attend the house 
of peers, by the stile and title of that barony, which the 
king is pleased to confer: that by patent is a royal 
grant to a subject of any dignity and degree of peer- 

* In 1255, however, when Hen. III. had neglected to sammon 
some of the barons, the others refused to enter on any business 
until all those barons were assembled who had a right to be 
called according to Magna Cliarta; and the same rule was 
adopted by the House of Lords, when Charles I., at the insti- 
gation of Buckingham (who feared an impeachment), forbad the 
iMue of a writ to the earl of Bristol ; the House adjourned from 
day to day, without doing business, until the writ wa» issued. 
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age. The creation by writ although the more ancient 
way, does not ennoble a man, unless he actually take his 
seat in the house of lords in virtue thereof; and it has 
been stated that there must be at least two writs of 
summons, and a sitting in two distinct parliaments, 
to establish an hereditary barony ;* but a creation 
by patent enures to a man and his heirs accord- 
ing to the limitations thereof, though he never him- 
self make use of it.f Creation by writ has one ad- 
vantage over that by patent : for a person created by 
writ holds the dignity to him and his heirs^ without any 
words to that purport in the writ; but in letters patent 
there must be words to direct the inheritance, else the 
dignity enures only to the grantee for life. J Lord 
Coke's words are that, " when a man is called to the 
upper house of Parliament, by writ, he is a baron, and 
hath inheritance thereof, without the word heirs : yet 
may the king limit the general state of inheritance which 
otherwise would be created by the law and custom of 
the realm to the heirs male in general of his body by 
the writ/'g Thus it appears lord Coke was of opinion 
that a writ of summons in which the inheritance was 
not restricted to a particular description of heirs, would 
confer a barony in fee simple, upon the original princi- 
ple of the territorial succession they were supposed to 
represent. But however created, and although ^dignities 
have now become little more than personal distinctions, 

• Whitel. of Pari. c. 144. t Co. Litt. 9, 16. 

t Co. Litt. 16. § lb. 06. 
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they are still classed as real property ; and as having 
relation (in theory at least) 'to land, may be entailed 
by the crown, within the statute de donis : or limited 
in remainder, to commence after the determination 
of a preceding estate tail in the same dignity.* 
iVnd if a tenant in tail of a dignity should be attainted 
of felony, the dignity would be only forfeited during his 
life, and after his decease would vest in the person 
entitled to it performam doni,-f Even if a man in the 
line of entail of a dignity, but not actually possessed of 
it, were attainted of treason, his son, surviving him, 
might claim from the first acquirer, without being 
affected by the attainder of his father.^ But if the 
father was in possession of the dignity at the time of 
such attainder, then his corruption of blood would be 
&tal to the claim of the son ; and in the case of a 
dignity descendible to heirs general, the attainder for trea- 
son of any ancestor, through whom the claimant of such 
dignity must derive his title, though the person attainted 
never was possessed of the dignity, will bar his claim. ^ 

With respect therefore to the estate which may be 
had in a title of honor ; while the dignity was annexed 

• 7 Rep. 122. t 2 Hale's PI. Cr. 356. 

t Stat. 54 Geo. Ill c. 145. 

§ Show P. C. 1 ; Law of Forfeiture, 86, 87. But with respeet 
td the descent of land, after the death of a person attainted, his 
descendant! may inherit, though they may be obliged to tract 
their descent though him. Stat, 3 & 4 Will. IV. c. 106. 



Of DtGNITiES. 00 

to the land, and held by tenure, the person in possession 
of the estate, if be was tenant in fee simple, would^ in 
the opinion of lord Coke, have an estate equal in dignity ; 
and alienable with it by the king's licence.* As to 
digpiities derived from writ of summons, they have 
generally been said also to be holden in fee ; but this 
is deemed an erroneous doctrine.f The possessor of a 
barony of this kind is not thereof tenant in fee simple, 
or it would descend to the heirs general, lineal or 
collateral, of the person last seised : whereas a dignity 
of this kind, is only inheritable by such of the heirs 
as are lineally descended from the person first sum- 
moned to parliament, and not to any other of his 
heirs. It is in fact a peculiar kind of estate, not 
otherwise known to the law than in the case of a title of 
honor. 

Baronies created by writ of summons (and the same 
rule applies to creation by patent |) are unalienable; 
being an hereditament in the blood of the grantee 
and his descendants. 

The descent of dignities, by writ, is in some respects 
different frond that of land : possession does not affect 
the descent of a dignity : for every person claiming an 
honor created by writ, must make himself heir to the 

• CollinB, Pari. Tree, 114, 116. Dugd, Bar. y. i. p. 385. 

t Cruise on Dign. 65. 

t Purbeck ease. Cor. Dom. Proe. ao. 1678. 
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person first summoned^ not to the person last seised.* 
Thus, in the case of the barony of Grey of Ruthyn,t it 
was stated that it was a barony by writ ; that lord Grey 
died, leaving a son and daughter by one venter, and a 
second son by another venter. The barony descended 
to the eldest son in due course, who sat in parliament, 
and afterwards died without issue : the question was, 
whether the second son, or the sister, should inherit the 
barony? — The judges resolved that there was no 
possessio fratris of a dignity, but it should go to the 
younger son, who was hceres natus, and the sister was 
only hceres facta, by the possession of her brother, of 
such things as were in demesne, but not of a dignity 
whereof there could be an acquisition of the possession. 
Lord Hale,t observes on this case, that if it had been 
a feodal title of honor, as the earldom of Arundel, or 
barony of Berkeley, then possessio fratris should hold 
well ; because the title is annexed to the land. 

The right of primogeniture takes place between males 
in the descent of dignities ; § and therefore when a 
person possessing an honor in tail male, dies leaving 
several sons, it descends upon the eldest ; but where a 
person seised of an honor in fee dies, leaving daugh- 
ters, sisters or other female coheirs, no right of primo- 
geniture prevails ; for they altogether are unus hceres, 
unum corpus; their heirship h unitas juris ; the whole 

* 1 Inst. 156. 3 Rep. 42 a, X Notes to 1 Inst. 15 b. n. 3» 
t Collins, Pari. Prec. 195. § Cruise on Dignit. 
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body of coheirs however numerous, must unite to con- 
stitute the heir :* and a right so equipoised is said to 
be in abeyance, a term answering to coparcenary at the 
common law. 

Upon this point, lord Cokef states the following case : 
*' If the earldom of Chester descend to coparceners, it 
shall be divided between them, as well as other lands ; 
and the eldest shall not have this seigniory and earldom 
entire to herself, quod nata^ — adjudged per totam 
curiam,'* By this, adds he, it appeareth that the 
earldom (i. e. the possession of the earldom) shall be 
divided ; and that where there be more daughters than 
one, the eldest shall not have the dignity and power of 
the earl, that is, be a countess. What then shall be- 
come of the dignity 1 The answer is, that in that case, 
the king who is sovereign of honor and dignity, may for 
the uncertainty, confer the dignity upon which of the 
daughters he please ; and this hath been the usage, 
since the conquest, as it is said." 

When the king terminates the abeyance of a dignity 
in favour of a commoner, he issues a summons to him 
in the name of the honor in abeyance. But where 
the person in whose favour the abeyance is terminated, 
is already a peer, and has a higher dignity, then 
the king makes *a declaration under the great seal, 
confirming the barony to him ; and in the case of 

* Co. Litt 8. Coparc. t 1 loBt. 165. 
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a female, the abeyance is also terminated by a declara*' 
tion. Nor does this nomination of any one of the co- 
heirs operate as a new creation of a dignity, but as a 
revival of the ancient title, according to the date of its 
standing ; and the nominee has thenceforth an inherit-^ 
ance in the barony or honor so revived, to hold to the 
heirs of his or her body ; but in case of failure of heirs of 
the said nominee, the barony or honor, will again fall into 
abeyance * among the remaining heirs representative of 
the original coheirs, and so continue until the crown may 
be pleased to make a new termination ; or until by the 
death of all the coheirs but one, and the extinction of 
their respective lines, there shall remain only one sole 
heir to the dignity, who then becomes entitled to the 
inheritance ex dehito juris j as a matter of right; not 
ex dehito gratuB, as a matter of favour from the crown. 
But here it may be noticed, that where a barony shall 
be in abeyance between two persons, and one of them 
is attainted of high treason, this forfeiture does not ter- 
minate the abeyance and give to the other a sole right 
to the barony.f Neither are dignities within the statute 
of limitations: so that no length of time of non-claim 
can bar the right of any one to a descendible honor>t 
Nor can honors be cut off by fine and recovery ; and so 

* Argument of Ch. J. Eyre, in the case of the Barony of Beau- 
mont. Cor. Dom. Proc. an. 1 795. 

t Case of Beaumont, Cor. Dom. Proc. an. 1794. 

X Cases of Berners, Boutetourt, &c. Lords Joorn, Coll. Skin. 
Rep. See, 
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the Lords determined by their resolation in 1640| in the 
case of the earl of Kent, viz: '' that no peer in England^ 
can drown or extinguish his honor, either by surrender 
grant or fine, or by any other conveyance to the king, 
or alien it to a common person.'* Yet a deprivation by 
act of parliament is on record, by reason, as stated, of 
the poverty of the party, and to avoid the disgrace that 
would thereby have been cast on the order.* The 
modern remedy would have been the inverted principle. 

With regard to dignities created by letters patent, 
they are not open to so many questionable points of 
law with relation to their descent, as are those honors 
which derive their origin from writ of summons ; for 
the express words of the patent define their course 
of descent. 

Titles created by letters patent are most commonly 
limited to the heirs male ; yet there are precedents where 
for want of male issue, the honor has been limited to a 
female branch, direct or collateral, with another entail 
upon the issue male of such female branch ; which 
indeed latterly has become no uncommon practice. 

An opinioil has been entertained that a title by patent 
must be created of some place , in order that it may 
appear to be annexed to land, and colourably at least, 
a real hereditament : and this opinion, so strongly coin- 

* Case of Geo, Nevile, duke of Bedford. 4 Inst 355. 
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cidental with the ancient notion of baronial tenures, too 
agreeably accords with the position of dignified lack- 
lands of modern creation to demand disuse : the cus- 
tom therefore still ordinarily prevails ; yet in the case 
of Mr. Knollys, claiming to be earl of Banbury, who 
was indicted by that title, and a plea put in that it did 
not appear that Banbury was in England, chief justice 
Holt was of opinion, that the place whence a patentee 
took his title need not be in England ; nor in reality 
was there any necessity that there should be any place 
at all. 

A dignity may not only be entailed at its first crea- 
tion^ but a dignity which originally was descendible 
to heirs general, may be entailed by parliament on the 
heirs male of the person seised thereof ; the cases in 
point* however, shew, tliat such entails were in the 
nature of re-grants of the ancient honors, which had 
been forfeited by attainder, and were restored under 
certain new limitations, different to their original course. 

A dignity whether holden in fee, fee tail, or for life,t 
is forfeited by the attainder for treason or felony of the 
person in possession at the time of committing the 
offence. But nevertheless, a dignity in tail may be 
claimed by a son surviving an attainted father, who 
never was in possession of such dignity.^ And where a 

• Earld. of Oxford ; bar. of Lumley, Percey. f Craise on Dign. 
t Case of D. of Athol. Lords Joum. v. 80. p. 466. 
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dignity is entailed over to another person * in default 
of issue male of the grantee, such dignity is not affected 
by the treason, felony, or attainder of the said grantee.f 

"While dignities were annexed to the possession of 
particular lands, the husband of a woman having such 
lands was bounden to perform the services for which 
they were holden, and among others, to attend the 
High Court of Parliament, so that he was entitled to 
the dignity during the joint lives of himself and his 
wife, of which several instances are recorded.! The 
first person mentioned by Dugdale § as summoned to 
Parliament jure uxoris, is Ralph Monthermer, " he 
being seised in right of his wife (for term of her life) of 
certain lands composing the earldom of Gloucester and 
Hertford ; but when her son the earl of Gloucester 
carne of age, he took his seat in parliament, and Mon- 
thermer was thereafter only summoned to parliament as 
a baron. In the reign of Henry VIII. Mr. Wymbush 
having married a lady entitled to the barony of Tayl- 
boysjil who died before him without having had issue, a 
question arose, whether he ought to have the name of 
lord Taylboys in right of his wife, or not : and after 
mature deliberation it was asserted that the husband 

* 7 Rep. 84 d. • 

t Earld. of Northumb. Dugd. Bar. v. i. p. 284. 
X Mandevill earl of Essex and Albemarle. Plantagenet earl 
Warren and Surrey, cum aliis. 
§ List of Summ. to Pari. p. 580. || Collins Pari. Prec, 
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ivho never had issue^ had no interest in law in his wife's 
inheritance ; and accordingly, the king who was present 
at the argument, for resolution, said, — that Mr. Wym- 
bush, nor any other from thenceforth should use the 
style of his wife's dignity, but such as by the curtesy of 
England had right to her possessions for term of life." 
And chief justice Coke asserts " that where no pos- 
session can be had, no curtesy can prevail : " therefore, 
there can be no curtesy of a personal honor, as a barony 
by writ ; for the custom applied solely to the ancient 
territorial barony : hence the practice of summons to 
parliament jur^ uxoris ceased. 

Of titles of rank, that of earl is so antient that its 

original is lost in the obscurity of ages. Among the 

Saxons they were called earldormen, quasi elder men, 

of the same import as senior or senator among the 

Romans ; and also shiremen because they had each a 

civil government of a shire. In latin they are called 

comiteSf from being the king's attendants.* After the 

Norman conquest, for some time they were called 

couniees, from the french ; but they did not long retain 

that name themselves, though their shires are thence 

still called counties : nor is the name of earls or comites 

at the present day any thing beyond the mere title, 

they having now nothing to do with the government 

of the county, which has entirely devolved on th« 

sheriflf) the earl's deputy^ or vicecomes, 

* Bracton, L 1. c. 8. Fleta, /. I.e. 5. 
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Baron is the most general and universal title of no- 
bility, for originally every one of the peers had a barony 
annexed to his other titles;* but it has sometimes 
happened that when an antient baron has been raised 
to a new degree of peerage, in the course of a few 
generations the two titles have descended differently ; 
one perhaps to the male dencendants, the other to the 
heirs general ; whereby the earldom or other superior 
title has subsisted without a barony ; and there are 
also modern instances where earls and viscounts have 
been created without annexing a barony to their other 
honors : so that now the rule is not universal that all 
peers are barons. 

The original and antiquity of baronies have occasioned 
much learned enquiry. The denomination of baron 
seems to have supplied the place of the Saxon thane, and 
was introduced* from France where it denoted a person 
who had difeudum nohile^ with the right of administering 
justice in criminal and civil causes; and here in England 
signified a person holding lands immediately of the 
king, and having a certain number of free tenants 
holding of him, with a court in which he administered 
justice to his tenants. Some writers have thought that 
haron and tenant in capite were synonimous, and that 
thirteen knights fees and a third in capite of the crown 
constituted a baron of the realm.f But other genea- 
logists have contended that it was the quality, and 

• 2 Inst. 6. 6. t Antd p. 02. 
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not the quantity of the tenure which gave right to the 
baronial honor. In the instances of Abergavenny and 
Berkeley, neither of those castles and territories were 
holden in capite at even the service of five knights fees ; 
but they were holden per haroniam^ and that tenure* 
was admitted to render them ah origins feudal baronies 
and parliamentary dignities by prescription, by the 
usage of writs of summons, as barons. Further a dis- 
tinction between a tenure in capitCy and a tenure per 
baroniamy seems to be drawn in the case of Philip le 
Marmiun, who died in the 20th Edw. I., when it was 
found that he died seised of the castle of Tamworth, 
holden in capite, by the service of three knights fees ; 
and of the manor of Scrivelsby, holden in capite per 
baroniam f — two tenures of distinct services : but it 
must be added that he does not appear ever to have been 
summoned to, or to have sat in parliament, as a baron, 
by virtue thereof; and by the case of Fumival, cited by 
Mr. Madox,t it appears that though every baron, 

* Collins, Pari. Prec. 

t Exch. 20 E. I. n. 86. Vide Hist, of the Family of Marmyun, 
4to, p. 17-18. An attempt to establish a barony by ten are, upon 
the assumed rank of Philip le Marmyun, in the person of the Hon. 
Lewis Dymoke esq. hereditary king's champion, by tenure of the 
manor of Scrivelsby, co. Linp. proved abortive ; but not until after 
a committee of the House of Lords on the dignity of a Peer, in 
which the late learned lord Bedesdale displayed his erudite 
research into the subject, had made their voluminous reports, 
against the existence of any such pretensions at the present day. 

t I^st Exch. cb. p. 370. 
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properly so called, wa^ a tenant in capite, yet a tenant 
in capite was not necessarily, by reason of that tenure, 
a baron ; for the number of tenants in capite was always 
increasing, while that of the feudal barons always 
decreased.^ 

As all degrees of nobility are derived from the king, 
who, as the fountain of honor, may institute any new 
title he shall please, it follows that all degrees of nobility 
are not of equal antiquity, nor are those . above men- 
tioned now of the highest rank ; the denomination and 
order of precedence being as follow: 1, duke; 2, 
marquess ; 3, earl ; 4, viscount ; 5, baron. 

Of the titles not already noticed ; 1 , a duke, is in 
rank the first title of dignity after the royal family, 
though in point of antiquity inferior to many others. 
Indeed after the Norman conqiiest, the kings themselves 
continuing for many generations, dukes of Normandy, 
would not so honor any 'subject; until Edward III, 
claiming the crown of France, and thereby merging the 
ducal in the royal dignity, in the llth year of his reign, 
created his son Edward the Black Prince, duke of 
Cornwall ; and many, of the royal family especially, 
were afterwards raised to the like honor. In the reign 
of Elizabeth however, the whole order had become 
ejLtinct; and was only revived by her successor in the 
person of George VilHers, duke of Buckingham. 

, * Banks, Dorm. & Ext. Bar. v. iv. p. 10. 
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2. Marquess, marckio^ the next degree of nobility, 
was a title, derived from his ofiBce of guardian or warden 
of the marches, as the frontiers of the kingdom were called, 
from the teutonic marchey a limit. The persons, having 
such command were called lords marches, or marquesses, 
whose authority was abolished by Henry VIII ;* the title 
having then long been a mere ensign of honor ; Robert 
Vere, earl of Oxford, having been created marquess of 
Dublin, by Richard II. in the eighth year of his reign. f 

4. The denomination of vice-comes or viscount appears 
to have been adopted as an arbitrary tide of honor, 
without any office pertaining to it, by Henry VI., when 
in the eighteenth year of his reign, he created John 
Beaumont, a peer, by the style of viscount Beaumont, 
which was the first instance of the kind.t 

As we are not here treating exclusively of the peerage, 
but of inheritable titles, we must descend a step lower than 
a baron, and include the first rank of commoners, in the 
tide of Baronet, instituted by James I, in the year 1611. 

It would be invidious perhaps, to make a comparison of 
the institution and services rendered, with other orders 
with which it is incomparable in degree or privilege ; be- 
ing in fact, as it has been described, litde more than the 
perpetuity of a knighthood, purchased for a valuable 
consideration, « 

* Stat. 27 Hen. YIII. e. 27 t 2 Inst. 6. t Ibid. 
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Of the origin of this order it has been said, that one 
hundred gentlemen each advanced to the king one 
thousand pounds, for which the title was conferred 
upon them'; * but even in his necessities, this magnilo- 
quent jet (Thonneur could' hardly so grossly have 
addressed himself to the pockets of the wealthy : nor 
did he so far disgrace the chivalry of knighthood, 
(which always implied some particular service, either 
performed or undertaken"), as to propose the aid other 
than by ** an ingenious contrivance " that should act as 
an envelope to the fact, and assimilate at least the 
pocket service to the personal honor. Nor indeed after 
all, was there so much difference between the purchase 
of the baronetcy and the liability to furnish a knight 
for every knight's fee, under the ancient tenures. 

The facts were these : a rebellion of the Irish in the 
province of Ulster, requiring to be suppressed, an here- 
ditary knighthood was offered conditionally, to a certain 
number of persons who should pay into the exchequer 
as much as would maintain thirty soldiers for three years, 
at eight pence per day, in the province of Ulster, (about 
IIQOL sterling), which together with the fees, amount 
to about 1200Z. The qualificati6n of the candidate 
required him to be a gentleman born, of a clear estate 
of lOOOZ. per annum ; and the number at that time was 
limited to two hundred. Sir Nicholas Bacon, knt. of 
an ancient and honourable family in Norfolk, was the 

• 6 Rep. 186. 

f2 
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first to accept the new dignity ; and hence the repre- 
sentative of the honor in that family, has the distinction 
of premier baronet of England . 

Baronets have precedence of all knights, excepting 
knights of the garter, knights who are privy counsellors, 
or knights bannerets, made under the king's banner 
or standard in the field. They are distinguished by 
the arms of Ulster in their coat armour, viz. on a 
canton^ argent^ a sinister handy gules. The title, Sir, 
is prefixed to their christian names, and their wives are 
ladies. 
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CHAPTER IX. 

Of Coat Armoun 

A treatise professedly embracing hereditaments would 
certainly be incomplete that should omit a notice of 
coat armour — the hereditary distinction of gentility and 
noble blood.* *^ Nobiles'* saith sir Edward Coke, 

• *' Nobility," says Sir James Lawrence, *** means notability : 
noble is worthy of notice, or of being known. Any individual 
who distinguishes himself, may be said to ennoble himself. A 
prince judging an individual worthy of notice, gave him letters 
patent of nobility. In these letters were blazoned the arms that 
were to distinguish his shield. By this shield he was to be 
known, or nobilis, A plebeian had no blazonry on his shield, be- 
cause he was ignobilis, or unwor£hy of notice. In an age when 
a warrior was cased in armour from head to foot, he could only 
be known by his shield. The plebeian, who had no pretensions to 
be known, was clypeo ignobUit alho. Hence arms are the criterion 
of nobility. Every nobleman must have a shield of arms. Who- 
ever has a shield of arms is a nobleman. 

'' The squire was not less noble than the knight, and changed 
not his helmet on being knighted. Armour was expensive, and 
lasted not only during the life of the warrior, but descended from 
father to son : a squire having distinguished himself by some 
brilliant action, opened his vizor to be identified, before his 
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sunt qui arma gentilicia antecessorum suorum pro- 
ferre possunt.'*-^ " Esquire/' says sir Thomas Smith, 
" betokenneth scutiferum or armigerum, and be all those 
which bear arms,* which is to bear as a testimony of 
the nobility or race from whence they do come. Gentle- 
men be those whom their blood and race doth make 
noble or known. The Latins call them all nobileSy the 
French nobles."t " Are arms then,'' exclaims the au- 
thor before cited, no heritable honors, — and the noblest 
that a gentleman can possess ]"t 
• 

It is not however a dissertation of rank that is here 

proposed, or it might be required to commence the sub- 
ject ah initio, — provoked by the exclamation of the 
ignoble f — 

''When Adam delved and Eve yspmi 
Who was then a Gentleman V* — 

The question however has been solved some centuries 
since ; for saith the monk of St. Albans, " a bondman or 

chief conferred on him the honor of knighthood. Hence the 
helmet of the squire is painted with the vizor closed, and tlie 
helmet of the knight with tlie vizor open." NobUity of the 
Sritisk Gentry. 

* Esquires created by the king's letters patent, were invested 
ecUcaribus argentatiSf to distinguish them from equites aurati, 
or knights. In th« life of Chaucer we are told he was created 
Scutifer to Edw. III. Seutifer is the same as armiger ; and our 
word esquire is derived from teutumy or the french escu, a shield. 

t The Commonwealth of England, 1577. 

X NobUity of the Brit. Gentry, p. 72. 



OF COAT ARMOUR. 115 

a churle wyll say, 'all wee be cammyn of Adam/ so 
Lucifer with his cumpany may say, * all we be cummyn 
of hevyn'. Adam the begynnyn^ of mankynd was a 
storke unsprayed and unfioreshed, and in the braunches 
is knowledge whiche is rotun and wich is grene/'* 

Waiving at this time, as much as may be, the subject 
as a matter of degree, we shall here observe the dis- 
tinction of the learned monk, by dividing the sons of 
Adam into the ^ rotun braunches' and the ' grene,' in so far 
only as it is necessary to treat of the nobiles minorum 
gentium^ — gentlemen entitled to bear arms, with a view 
to the assimilation of the rules of blazon to the laws of 
lineal and collateral descent, and the demonstration and 
perpetuation of evidence of genealogical affinity, — some- 
times and not unfirequently denoting dormant rights. 
Of descents so demonstrated to posterity, a few examples 
will suffice : 

Roderic, prince of Wales, in 843, observes Mr. 
Nisbet,* bore azure^ a cross patie,fitchee in the foot, or : 
he was descended from Cadwallader, who died circa 690, 
who bore the same ; and Aviragus, brother of Guiderus, 
king of South Britain, as early as the year of Christianity, 
45, is said to have borne the same; from whom the 
pedigree of Cadwallader has been traced, and of which 
the hereditary usage of the paternal coat bore primd 
facie evidence. 

* Boke of St. AlbanB, 1486. t Essay on Armories, 1718 
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The paternal coat and course of descent of the earl 
of Caraforth, is thus deduced from an honorable action 
of his ancestor. In the reign of Kenneth II. king of 
Scotland, about the year 840, a near relation of that 
monarch having been taken prisoner, and hanged by 
the Picts, a reward was offered to any one who would 
dare to rescue the body ; upon which a soldier presented 
himself, saying Dal nelly or / dare ; and having suc- 
ceeded in his hazardous enterprise, he took the name of 
Dalzellj and had the arms, crest and motto awarded 
him, as borne by his noble descendant. 

The hereditary coat armour of the family of Hay, also 
thus retraces the descent to an early date. When the 
Scots fled before the Danes at Long Cartey, a husband- 
man at the plough, with his two sons, snatching the 
yoke in his hands, and therewith making defence, 
stopped the pursuit of the enemy, and thus gave his 
countrymen time to rally. To reward his valour, Ken- 
neth III. gave him as much land as a falcon should fly 
over at one flight ; and in the village of Hawkstone, the 
place is still shewn where the bird settled. From the 
above circumstance the crest is taken ; and after the 
battle the three countrymen appearing before their 
monarch with shields covered with blood, he assigned 
them for arms, argent^ three escutcheons, gules. 

The family of Keith trace their ancestry with their 
family coat, from the following circumstance in the year 
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1006. Robert their ancestor, a chieftain among the 
Celts, having joined Malcohn IL and signalizing himself 
at the victory over the Danes at Panbridge, by having 
himself slain their general Camus; the king dipping 
his finger in Camus's blood, drew therewith four strokes 
on the victor's shield, thus giving him for arms, argent ^ 
a chief paly of eight, argent and gules* 

In corroboration of the evidence of arms, a melancholy 
instance occurs at a later period, in the fate of the lord 
Surrey in the reign of Henry VIII, a bearing on whose 
shield was taken to be presumptive evidence of con- • 
structive treason, and led to his destruction : the main 
argument of his guilt having been the arms of Edward 
the Confessor quartered in his shield, which the family 
of Howard had used in right of descent, by the sanction 
of their Sovereign, for upwards of a century ;* and 

* The principal witness against him was his own sister, Mary, 

duchess of Richmond, relict of his most Intimate friend. She 

stated tliat since the attainder of the duke of Buckingham (who 

bore the king's arms), the duke of Norfolk, her father, where the 

arms of her mother, daughter of the said duke, were rayed in his 

coat, had put a blank quarter in the place ; but that her brother 

had reassumed them. Also that instead of the duke's coronet, was 

put to his arms a cap of maintenance, purple, with powdered 

fur, and with a crown, to her judgment much like a close crown, 

and underneath was a cypher, which she took to be the king's 

cypher, H. R. — Herbert, It is not necessary here to enquire into 

the motives which led to her ''Judgment" in this matter; but 

the improbable confession of the duke, her father, was extorted 

by the fear of torture. 

F 3 
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which his enemies converted into an assumption of 
pretence to the crown in preference to his majesty's issue. 

If the quartering on the shield was sufficient evidence 
to take the life of the bearer, can such testimony of 
early times be repudiated, as evidence of circumstances 
which preceded other, and perhaps the more exact method 
of later and •* more degenerate " days. In an age of Chi- 
valry, arms were its language in more than one sense : 
the extraordinary use of such means of record is apparent 
to every historian and genealogist : no topographical 
history but afibrds abundance of instances of family re- 
cord so depicted, and of which perhaps, no otiier evidence 
remains extant. As an example at random, Blomefield, 
in his history of Norfolk,* parish of Fersfield, says, '* on 
the south side of St. Anne*s chapel, lies an effigies of a 
knight, armed cap-^-pi6, cut out of one piece of oak.... 
Under the head was a board having on it when I first took 
it up, the arms of Bois and Latimer^ very perfect, and in 
Latimer's coat was a label of three, arg, which very 

plainly proves who he t£;a^that was buried here " 

From this memorial the topographer caused an inscrip- 
tion to be added recording the identification, as follows: 
'^Sir Robert da Bais, knt. son of sir Robert, and grand- 
son of sir Robert du BoU, knt. founder of this Isle, lord of 

this manor, and patron of this church, . . died in 1311 

He married Christian, daughter of sir William Latimer, &c. 



}> 



* Estay towards a Topographical History of the county of 
Norfolk, 1736. 
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" The windows were glazed by sir John Howard^ knt. 
whose effigies remained in the east window when Mr. 
Weever published his book ; and it is very plain from 
the arms about it^ that it was that, sir John who married 
Margaret daughter of sir John Plais ; the first coat 
being Howard impaling Cornwall; arg. a lion rampant ^ 
gul. in a bordure ingrailed sab, bezant^ ; the arms of 
his great grandfather and grandmother. The second 
is Bois and Latimer: his grandmother being a Bois^ 
and his mother a Latimer. The third is Howard 
quartered with Plais being his own and his wife's coat. 
The fourth is Clifton impaling Howard: the coat 
of Margaret Howard^ his only daughter by Plais^ who 
was then married to sir Constantine Clifton, knt.'' 
And thus, in these four escutcheons is the family genea- 
logy of as many descents recorded to posterity. 

The use of arms, says Mr Dallaway,* was closely 
connected with the study of genealogy ; and when the 
mode of including in the same escutcheon, the armorial 
bearing of every heir female with whom an intermarriage 
had been made, was universally followed, they were 
the more necessary to each other. By the fully quar- 
tered escutcheon a compendious scheme of connexions 
was presented at one view, and a general idea communi- 
cated of the comparative claims of each family in the 
scale of hereditary dignity. Blazonry by this improve- 
ment, emerged from its primary and simple state ; and by 

* Orig. and prog, of the Science of Heraldry, 1793 
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such combination, the art of marshalling became the most 
essential qualification of an expert herald. To deter- 
mine the right of introducing the arms of others into the 
escutcheon, and to distribute them when allowed, in their 
proper gradation, opened a field of professional ability ^ 
which required the most diligent application to the laws 
and confirmed practice of arms. 

It was the business of the Heralds, by royal com- 
mission, to visit their provincial districts once in thirty 
years, ** to correct false crests, arms and cognizances ; 
to take care of pedigrees," &c., and any one assuming 
arms wrongfully, was degraded by a proclamation in the 
nearest market town, and compelled to disclaim them 
under their own hands. These visitations began as 
early as 1529 and the last was made in 16B6. The 
visitation of Shropshire in 1623, is preceded by a list 
of names of about twenty persons who ** renounce the 
arms attributed to them, not being entitled thereto, or 
having any claim whatever to the same." The more 
ancient and honorable in family, were particularly 
tenacious of their bearings, whilst those who had but 
been recently elevated to gentility, were ambitious to 
retain and transmit those ensigns to posterity. Thus a 
general use of heraldic ensigns prevailed among the 
gentility of the land, from the sovereign to the esquire. 

Heraldic ensigns, which were rendered more general 
and conspicuous by the usage of Chivalry, acquired 
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the appellation of armories or arms, from being ex- 
hibited on armour, and springing from the qustora of 
war. Bat beside adorning the shield and helmet, they 
embellished a splendid surcoat or tabard, commonly worn 
over the armour, whence the term coat armour and 
coat of arms. For the purpose of sumptuous display, 
they afterward came to be a chief embellishment of the 
common habit of the Court,and were frequently repeated 
on the j ust-au-corps or boddice, the surcoat and the 
mantle. Women of noble descent, bore their father's 
arms on their habits, in a lozenge shield, to shew their 
descent, and also those of their husband to shew their 
alliance : these they bore distinctly on their mantles and 
kirtles, and are so represented in ancient illuminations 
and heraldic works. The early heralds distinguish that 
when the same arms are both on the kirtle and mantle, 
they are those of the father, denoting the lady unmarried : 
when the arms on the mantle are different from those on 
the under habit — the kirtle, she is then a wife, and the 
arms on the mantle are those of the husband, who is, as 
it were, a cloak to. shroud the wife from violence; and 
the arms on the kirtle are those of the father. 

In Richard the Second's time it became common for the 
coat of arms, which before only admitted the hereditary 
bearing, to be charged \^ith those of the wife, by way of 
dimidiation or impalement, and likewise marshalling or 
quartering of heirs general. Crests and cognizances 
were also Multiplied, and every custom whereto was 
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attached an idea of grandeur, utility or value, included 
the use of them : not only on dress were displayed 
these distinguishing ornaments, but they were exhibited 
on household furniture, in architecture, on floors ex- 
ecuted in mosaic, as in the pavement of some of our 
cathedral churches; also on plate, sepulchral brasses 
and tombs, and church windows. They were afterwards 
introduced on domestic ornaments, and connected with 
architecture, sculpture and painting. The mansions 
of the great exhibited them on various parts of the 
building; they were placed over the gateway and the 
principal entrance ; the hall was profusely ornamented 
with them ; and the large projecting windows exhibited 
escutcheons single, impaled, and quartered, illustrating 
in a minute series the connexions of the family. 
Moreover they were generally attached to the family 
portraits, at once to identify the party, his lineage, 
and alliance. 

The treatise of Nicholas Upton,* composed about the 
year 1441, shews the science then to have been well 
understood, with precise rules for perpetuating descents 
in a direct line, and distinguishing the collateral 
branches of a family. The general distinctions made 
were with respect to the rank of the bearer ; his precise 
gradation in the line of descent, and his acquirement 
of honor and property. 

* De Studio MUitari, &c. 
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Coat armour was at that time reduced under nine 
divisions, four of which were deemed perfect, and five 
imperfect. Of the perfect kind, were those warranted by 
regular descent, and called abstract, or of the heir male 
without a difference ; terminal, or of the brethren of the 
right line ; collateral, or of the brethren of the heir 
male ; and fixal, the third degree, by right line of heirs 
male. The imperfect arms were those granted by the 
king with a lordship ; the gift of the king devised by a 
herald ; the ensign of a Saracen won in the field ; the 
heir female of the elder branch ; and of bastardy. 

In the field of battle or in the lists, the escutcheon 
gave unequivocal information of the bearer, not only 
with respect to his descent, but to his lineal agnation : 
but when hereditary coat armour became so generally 
adopted, an imperfection presented itself, and the ne- 
cessity of introducing specific marks for distincticm of 
collaterals became evident ; for as the court of Chivalry 
allowed all the sons of an esquire alike to appropriate their 
father's device, a confusion of persons must otherwise have 
followed. I'he earliest instances of a distinction occur 
in the families of Colville, Clifford, and Beauchamp 
who made a variation from the simple ordinary which 
they at first bore, by adding several different charges. 
Sometimes indeed collateral branches relinquished their 
patronimic and assumed the name of an acquired 
seigniory ; yet here the affinity is still to be discovered 
by the armorial bearing, after it had ceased to be known 



124 lUGHTS OF HEIRSHIP. 

by identity of surname. In the ordinary course, when 
the patronimic was retained, the cadets or younger 
houses adopted a distinction from their chief, and 
hence are the marks of filiation or cadency the most 
ancient variation of the principal coat. Marks of 
cadency are discriminate from each other by nine several 
modes. 1. By change of the tincture of the field. 2. 
By change of the essential figures. 3. By dividing the 
field by various partition lines. 4. By altering the 
position of the figures. 5. By diminishing their number. 
6. By increasing them. 7. By adding others to the 
principal. . 8. By quartering. 9. By transposing them. 
Each of these by analogy may be referred to the patri- 
archal bearing, and when other proofs are not wanting, 
confirm our conjectures of the remotest origin of 
families from one common parent, long after the iden- 
tity of surname has been lost. At a later period, 
collateral consanguinity was demonstrated by the fol- 
lowing figures : 1. The lambel or label of three points, 
for the eldest son. 2. The bordure. 3. The ribbon, 
resembling the b^ton, excepting that it is drawn dia- 
gonally from the dexter chief to the sinister base, while 
the belton is cut off at both ends. From this origin are 
derived the more exact marks of filiation and cadency, 
which according to the completed and present arrange- 
ment, are placed upon the escutcheon in the following 
order : 

Eldest son, while heir apparent, bears the Label 
Second brother, and his descendants. . . the Crescent 



OF COAT ARMOUR. 125 

"Third brother, aiid his descendants .... the Mullet 
Fourth brother, and his descendants . . . the Martlet 

Fifth brother, and his descendants the Annulet 

Sixth brother, and his descendants the Fleur-de-lis 

Seventh brother, and his descendants . . the Rose 
Eighth brother, and his descendants. . . . the Cross Moline 
Ninth brother, and his descendants .... the Double Quatrefoil 

And these marks of distinction used interchangeably, are 
capable of identifying the bearer, even to the ninth son 
of the ninth house. Thus, the paternal coat charged 
with the label on a crescent, denotes the first sou of 
the second son (or house) : the same with the cresent 
on a crescent, the second son of the second house, 
and so on ; a method which, although it may at first 
perhaps require an effort of memory to retain, is exceed- 
ingly simple in arrangement, and perspicuous in denoting 
the degree of proximity to the patriarchal house. 

Before pedigrees were in use, the connections and 
descent of the bearer were illustrated by the insertion 
of' more than one coat of arms, into his escutcheon, 
and the distribution and management of these is termed 
marshalling. The modes of marshalling arms are by 
collateral position, dimidiation, impalement, escutcheon 
of pretence, and quartering ; for which the several 
causes are, alliance by marriage, special concession, and 
inheritance. One of the first indications of marriage 
given upon armorial ensigns, was when a man placed 
the paternal escutcheon of his wife upon his seal colla- 
terally with his own; a practice that soon gave way to 
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an incorporation by dimidiation, whereby only one half 
of either coat appearing, so that some ^gures, as 
chevrons, and the like, became imperfect, it was soon 
abandoned in favour of impalement, in which both 
bearings are complete, occupying an equal share of 
the escutcheon. To distinguish the heir female from 
the sister of the heir male, in marriage, the entire coat 
armour which she inherited with feodal possessions was 
borne surtout, upon an escutcheon of pretence placed 
on the centre, both of which methods are still retained. 
When the wife was of noble blood, also, though no 
heir, there are instances of her arms being marshalled 
on the dexter side in the escutcheon of her husband. 

Quartering of arms, is evidence of maternal descent, 
and of the extinction of the immediate ancestors of the 
mother, whose son then becomes heir general, and was 
at first allowed only when their seigniories were thus 
vested in them as their only surviving representative. 
A simply quartered escutcheon is divided by a perpen- 
dicular and horizontal hire, and when compound may 
be subdivided into many areas, occupied by the bearings 
of different families. King Edward III. following the 
example of the French monarch, introduced the practice 
of quartering arms into this nation, by assuming those 
of his mother, Isabel, not as arms of dominion, but to 
show his maternal alliance.* As adopted by a subject, 
the first instance occurs in John Hastings, earl of 

* Wyrley, Ant. usage of Arms. 



OF COAT ARMOUR. 127 

Pembroke, who quartered the arms of Valence, earls 
of Pembroke, the ancestors of his mother. The more 
minute emblems of armorial distinction multiplied the 
division of the shield to a great extent: at first the 
second and third quarterings were distinct, as dencoing 
two heirs female ; then the whole were quarterly quar- 
tered, exhibiting each area, so divided twice repeated ; 
and lastly all the quarterings of heirs female were 
introduced. 

The scheme of distribution employed to carry out 
this method of family history, is to marshal the paternal 
coat first, and next to it that of the first heir general, 
with all her ancestors who have been likewise the sole 
representatives of famifies; and so in chronological 
series, all the connections of marriage, by which an ad- 
ditional inheritance has been conveyed to the original 
patrimony. A manuscript of that skilful herald. Glover, 
in the college of arms, supplies rules and precedents in 
almost every contingency. It will however be sufficient 
here to observe, that armorial bearings are described of 
eight different sorts; but of these, three only come 
.within our province, viz. arms of family, alliance, and 
succession. 

Arms Paternal and Hereditary , 
are such as belong to one particular family, and dis- 
tinguish it from all others, — hereditarily transmitted from 
the first grantee to his son, grandson, great grandson, 
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&c. when they become arms of perfect and complete no- 
bility ; begun in the grandfather or great grandfather, 
growing in the son, complete in the grandson, or rather 
great grandson ; and thence, gentlemen of ancestry.* 

Anns of Succession, 
are such as are taken up by those who inherit certain 
fiefs or manors, either by will, entail or donation, which 
they quarter with their paternal coat. Of the same 
nature also are Arms of adoption, or such as are taken 
from another family ; as where the last of a family 
adopt a stranger to possess his name, estate, and arms, 
thereby to continue the name and standing of his family 
in the world. The custom in these cases, is to apply to 
the throne for the Royal licence to fulfil the will of the 
disponers, or to the Parliament for an Act to the same 
purpose. It is to be observed that if the adopted stranger 
be of more noble blood than the adopter, the former is not 
obliged by the testament to disuse his own name or arms ; 
but if he be inferior, he must either abandon his own name 
and arms or marshal them after those of the adopter. 

* A gentleman is properly, according to the ancient notion, 
one of perfect blood, who hath four descents of gentility, both 
by the father and mother. Bailey, Diet, 1728. The descents as 
so computed by the quarters of the coat, are in conformity with 
the rnle of. lineal degrees at the common law. (See chapter, of 
Descents, S^.) So also, four descents are in Germany called six- 
teen quarters (or parents) ; one descent requires two,— -two des- 
cents four, — three descents eight, — four descents sixteen great 
grandparents, &c. 
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No. 1. 



John Fitzpayne = 



John Latimer = 
bears the arms of 
Fitzpayne upon an 
escntcheon of pre- 
tence. 



I 

Amicia, daughter 
and heir. 



I 

Thomas Latimer^ 
bears Latimer and Fitzpayne 
quarterly, in right of his 
mother. 



No. 2. 



Isabel Horton 

daughter and 

coheir. 



John Horton = 

I 



Thomas 

Touchet. 



I 

George Touchet 
bears Touchciit and Horton, 
quarterly. 



I 

Eleanor Horton ^ James 
daugher and Cecil, 

coheir. 



I 

James Cecil 
bears Cecil and Horton, 
quarterly. 



No. 3. 



James Aiidley — 

r 

Anne Audley — : John Wroughton 
daughter and heir. I 



Thomas Milles —. Elizabeth Wroughton 
I daughter and heir. 



Eleanor Milles :_ John Langtey. 
daughter and heir. I 



Edward Langley, son and heir, 
bears Langley, his paternal coat, quartering 
Milles, Wroughton, and Audley, as heir gener- 
al by females, of those families, by his mother. 



No. 4. 
John Say Anne Desmond William Trye = 

r ! 

Thomas Say — : Isabel Bemers, John Trye = Anne Fitzallan, 



,. 



daughter k heir. 



danght. & heir. 



Joanna Say Thomas Trye == Jane Byron 

T I , 

Catherine Johanna Fitzalan Trye, son and heir, 

daughters and coheirs of bears Trye, quartering Fitzalan 

their mother, bear quar- in right of his father, which his 

terly, 1 Trye, 2 Saye, sisters of the half blood do not, 

3 Bemers, 4 Desmond. being heirs general of their mo- 

ther only. 
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Arms of Alliance^ 
are such as, (when one marry an heiress) are taken up 
by the issue, to show the descent paternal and maternal ; 
and by this means the memory and arms of the family 
extinct in the male line, are preserved and conveyed to 
posterity in the family in which they have been incor- 
porated. In this way are multiplied the bearings of 
ancient families of note, who having in the course of 
centuries, accumulated their landed possessions by 
marriage of heiresses, record the fact in the adoption, 
not only of their paternal coat, but also of all the quar- 
terings, which by the same rule may appertain thereto. 
Hence are to be accounted for the three hundred and 
sixty, princely, royal, and imperial quarterings com- 
posing the shield of the late sir Egerton Bridges, Bart. 
(per legem terrcB) baron Chandos of Sudley. 

" If a man bearing arms," says Glover,* marry an 
inheritrix, whose progenitors have before that time 
married with other inheritrixes, by whom both lands and 
arms have descended, (the father of his wife having no 
son legitimate) the same man so marrying shall lawfully 
bear her father's and mother's arms in so ample a 
manner as any of them before that time did bear, or 
any of her progenitors."t 

The arms of an heiress, when married, are not impaled 
with the arms of the husband, but are borne on an 

* MS. Glover. t Vide example No. 3. 
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escutcheon of pretence, so called as shewing his pre- 
tension to her estate ; and if the husband shall have 
issue by her, such issue shall bear the hereditary coat 
of the father and mother quarterly.* 

In like manner do coheiresses also convey to their 
husbands a right of bearing their arms on an escutcheon 
of pretence, conveying to their issue also the same pri- 
vilege.f 

"If any man marry an inheritor or coheir apparent to 
her father," says Glover,t the same may bear his wife's 
father's arms paley, joined to his own, without difference ; 
and if the wife's father die without issue male lawfully 
begotten, then it shall be lawful for the party marrying 
the heir general or coheir, having issue of her body, to 
pl^ce her arms within an inescutcheon, within the mid- 
dle of his whole arms." 

And here the same principle is observable as in 
the case of tenancy by the curtesy of England at the 
common law ;§ for after issue born it is in the choice of 
the husband whether he will bear the arms of his wife 
impaled or in an escutcheon of pretence. 

** The issue of those which marry with the daughters 
and heirs general may bear quarterly with their own 

 Vide example No. 1. X MS. Glover, 

t Vide example No. 2. § Vide antd, p. 86, 
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arms, only the coat of name of their 'mother's father, 
and the whole arms of their grandmother's father (the 
same having no lawful issue male) ; and the reason why 
they bear their mother's father's coat of name is, for that 
they cannot convey to the grandmother's father but by 
him, — and in this cause only, the issue of a man's daugb*- 
ter and heir supra, shall bear quarterly her father's coat 
of name, he having sons; but they shall In no case 
quarter the other inheritors that her ancestors had before 
that time married, notwithstanding her son, being of 
the half blood and second venter, shall bear the coat of 
name together with the arms of all the inheritors with 
whom they before had matched, as well as if their half 
sisters had never been." * 

If the wife be not an heiress or coheiress, there is no 
hereditament of arms to*^ convey to the husband or issue, 
and the coat will only represent the fact of the alliance 
between the two families. But, ''every man may within 
this land and in time of peace," says the author last 
cited,t '* bear his own arms paley with his wife's father's, 
during his or her life^ she being no heir; and the same 
to remain in that order, both a descent and also on tomb 
after their death ; but his children have not anything 
to do therewith than to take notice that they be des- 
cended of those bodies which in their lifetime bear 
the arms ; and that thereby is their possibility to be pie- 
served from their old enemy oblivion." 

* MS. Glover. Vide example No. 4. t MS. Qlover. 

o 
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As an example of marshalling the quarterings of a 
family coat, the escutcheon annexed represents the 
fifteen quarterings borne by the family of Dymoke, here- 
ditary champions to the Sovereigns of England from the 
accession of Richard II., and now represented by the 
hon. sir Henry Dymoke, Bart, of Scrivelsby Court, co. 
Lincoln. The engraving is a copy of the one in the 
published history of the family;* whence also the accom- 
panying explanatory pedigree has been chiefly compiled. 
The quarterings are as follow ; 1. Dymoke; — 2. Lud- 
lowe, who quartered, 3. Marmyun ; — 4. Kilpec ; — 6. 
Hebden, who quartered, 6. Rye ; — 7. Baron Welles, 
who impaled, 8. Waterton, quartering, 9. Engayne ; — 
10. Sparrow;— 11. Lord Talboys, who quartered, 12. 
Barroden, 13. Fitzwith, 14. Umfraville, earl of Angus, 
and 15. Lord Kyme. 

By comparing this explanation with the pedigree, 
the acquirement of the quarterings to the Dymokes by 
alliance and succession, will be perceived. At the same 
time the escutcheon presents air instance of false 
heraldry, in the assumption of the fourth quarter; for it 
will be observed that as the blood of Kilpec was totally 
distinct from the coheiress of the half blood of Philip 
Marmyun married to Ludlowe, the succession of the arms 
of Kilpec never passed to the heir of her husband, and 
therefore could not have been acquired by sir John 

* History of antient noble Family of Marmyun; by T. C. 
Banks, esq. 4to 1817. 
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Dymoke, in whose issue the honors and inheritance of 
Ludlowe became vested. On the contrary, the arms of 
Kilpec passed to the coheiresses of Philip Marmyun by 
his first marriage, into the families of Cromwell and 
Boteler ; and from the former to the Frevilles, and the 
coheiresses of sir Baldwin Freville in the 6th Henry V. ; 
one of whom, viz. Elizabeth Freville the eldest coheir, 
was represented by John Ferrers, esq. who was seised in 
possession of her patrimony, the castle of Tam worth, 
when Dugdale wrote his history of Warwickshire. 
That the coat of Kilpec is a recent assumption seems 
very clear, for it is not found among the quarterings 
of sir Robert Dymoke, knight banneret, who died 
37th Henry VIH, and whose effigies and arms are in 
brass at Haltham church ;* but appears to -have been 
an interpolation by the error of a modem herald, in 
attributing the three daughters of Philip Marmynn to 
have been coheiresses, bom of the first marriage only, 
viz. of Joane de Kilpec.f 



* History of Marmyun, p. 126, 

t Vide Banks's Dormant and Extinct Baronage, v. i p. Id9> 
where it is so stated. 
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BOOK THB SECOND. 

CHAPTER L 

Of Title to Real Estate^ 

The preceding chapters having been principally devoted 
to a definition of the nature and quality of the distinctive 
species of real estate and hereditaments ; this, the second 
division of our subject will embrace an exposition of the 
title thereto, or the right by which the same are to be 
acquired. 

A title, according to sir Edward Coke, is the means 
whereby the owner of lands hath the just possession of 
his property. *' Titulus est justa causa possidendi id 
qtiod nostrum est/** 

Progressively considering the several stages or order 
of tide to lands and tenements, the lowest and most 
imperfect degree of title, says C. J. Blackstone, consists 

* 1 Inst. 345. 
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in the mere naked possessum^ or actual occupation of 
the estate, without any apparent right, or shadow or 
pretence of right, to hold and continue such possession. 
This may happen when one man invades the possession 
of another, and by force or surprise turns him out 
of the occupation of his land ; which is termed a 
dis$eisiny being a deprivation of that actual seisin, or 
corporeal freehold of the land, which the tenant before 
enjoyed. Or it may happen, that after the death of an 
ancestor and before the entry of the heir, or after the 
death of a particular tenant, and before the entry of 
him in remainder or reversion, a stranger may contrive 
to get possession of the vacant land, and hold out him 
who had a right to enter.. In which cases and others 
that might be here suggested, the wrong doer has only 
mere naked possession ; to determine which the right- 
ful owner has to seek those legal remedies and the 
successfu^ issue of them, in such cases provided. And 
until some act be done by the rightful owner to devest 
this adverse possession and assert his title, such actual 
possession is prim& facie evidence of a legal title in the 
possessor ; so that one in possession, without a shadow 
of equitable right thereto, hatli a- good title at law 
against all those who cannot prove a better,* Indeed 
by lapse of time and negligence of him who hath the 
right, such adverse possession may at length acquire 
a perfect and indefeasible title. Nor without such 
actual possession can aAy title be completely good. 

* Leigh Peerage, y. i. p. xziz. 
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Notwithstanding that the learned Commentator* has 
taken naked possession to be the first in order to a 
complete title ; and the right of possession to be the 
"next step"; such definition appears hardly consistent 
with that truth of judgment proceeding from the law 
as the " perfection of human reason ;" although it is 
nevertheless true that an adverse possession may not 
improperly be assumed, whereon to erect the super- ' 
structural argument of a supposed righteous claim. 

The first step then, to a good and righteous title we shall 
assume to be the right of possession, which may reside 
in one man, while the actual possession is in another, 
by disseisin or other adverse occupancy before noticed. 
Right of possession is described of two sorts: an 
apparent right of possession, which may be defeated by 
proving a better; and an actual right of possession, 
which will stand the test against all opponents. By the 
common law, if the disseisor or other wrong doer, died 
in possession of the land whereof he had so become seised 
by his own unlawful act, and the same descended to his 
heir, such heir attained an apparent right, though the 
actual right of possession resided in the person disseised : 
yet it was not lawful for the person disseised to devest 
this apparent right by mere entry or other act of his 
own, but only by an action at law rf for until the con- 

* Chief Justice Blackstone; Comm. b. ii. ch. 13. 
t Litt. 8. 885. But it has been provided by sti^tute, ''that no 
descent cast, discontinuance, or warranty, which may happen ar 
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trary should be proved by legal demonstration, the law 
rather presumed the right to reside in the heir, whose 
ancestor died seised, than in one who had no such 
presumptive evidence to urge in his own behalf. This 
doctrine in some measure arose from the principles of 
the feodal law, which after feuds had become hereditary, 
much favored the right of descent, in oi-der that there 
might be a pei%on always upon the spot to perform the 
feodal duties and services ;* therefore when a feudatory 
died in battle or otherwise, it presumed always that his 
children were entitled* to the feud, till the right was 
otherwise determined by his fellow-soldiers and fellow- 
tenants, — peers of the feodal court. So by the common 
law, if he who had the actual right of possession, put in 
his claim and brought his action within a reasonable 
time, and proved by what unlawful means the ancestor 
became seised, he might then by sentence of law recover 
that possession to which he had such actual right. Yet, 
if he omitted to bring this his possessory action within 
a competent time, his adversary imperceptibly gained 
an actual right of possession, in consequence of the 
other's negligence : and by this and certain other means, 
the party kept out of possession had nothing left in 
him but the mere right of property. 



be made after the 31st day of December, 1833, shall toll or defeat 
any right of entry or action for the recovery of land." 3 & 4 
WUl. IV. c. 27. s. 39. 
• Gilb. Ten. 18. 
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The mere right of property, the jus proprietatu, 
withoat either possession or even the right of possession, 
is frequently mentioned in our law books under the 
name of mere right, jus mernm ; and the estate of the 
pwner is in such cases said to be totally devested, apd 
put to a right* A person thus circumstanced might 
have the true ultimate property of the lands in himself, 
but by the intervention of certain circumstances, either 
by his own negligence, the act of his ancestor, or the 
determination of a court of justice, the presumptive 
evidence of that right had become strongly in favour of 
his antagonist ; who had thereby obtained the absolute 
right of possession. As, in the first place, if a person 
disseised, or turned out of possession of his estate, neg- 
lected to pursue his remedy within the time limited by 
law : by this means the disseisor or his heirs gained the 
actual right of possession ; for the law presumed that 
eitlier he had a good right originally, in virtue whereof 
he entered on the lands in question, or that since such 

• 

his entry he had procured a sufficient title ; and there- 
fore after so long an acquiesence, the law would not 
suffer his possession to be disturbed without enquiring 
into the absolute right of property. Yet still, if the 
person disseised or his heir had the true right of property 
remaining in himself, his estate was indeed said to be 
turned into a mere right; but by proving such his 
better right, he might at length recover his land. Again, 
if a tenant in tail discontinued his estate tail, by 

• Co. Litt. 345. 
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alienatiDg the land to a stranger in fee, and died, the 
isBue in tail had no right o( possession, independent of 
the right of property : for the law presumed prtm^ybcie, 
that the ancestor would not disinherit or attempt to 
disinherit his heir unless he had power to do so ; and 
therefore as the ancestor had in himself the right of 
possession, and had transferred the same to a stranger, 
the law would not permit that possession to be disturbed, 
unless by shewing the absolute right of property to 
reside in another person. In this case therefore, the 
heir had only a mere right, to the proof whereof he was 
strictly held in his claim to the land. Lastly, if by 
accident, neglect, or otherwise, judgment were given for 
either party in any possessory action (as where the right 
of possession only, and not that of property, is contested), 
and the other party had indeed m himself the right of 
property, but reduced to a mere right; yet upon 
proof thereof in a subsequent action denominated a 
writ of right, he might recover seisin of the land. But 
this writ has been abolished by a recent statute,* from 
the operation whereof also, several material points in the 
learning of this subject have undergone a revision, 
which, if it tend to the prevention of litigation, and the 
security of existing possessions, by an earlier acquired 
indefeasibility of title to the adverse possessor, it has at 
the same time materially abridged the rights of those 
already sufficiently unfortunate in their deprivation and 
the inequality of the contest. 

• 3 & 4 Will. IV. c. 27. 8. 86. | 

o 3 
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Reviewing the previous circumstances with the existing 
law ; if a disseisor turned one out of possession of land, 
be thereby gained a mere naked possession ; the right 
of possession and right of property still remaining in 
the person dispossessed. If the disseisor died, and the 
land descended to his son, the son gained an apparent 
right of possessiofif but the person dispossessed still re- 
tained the actual right both of possession 2ind property ; 
though if he acquiesced for thirty years without bringing 
any action to recover possession of the land, the son 
gained the actual right of possession, and nothing but 
the mere right of property remained to the dispossessed 
for another term of thirty years; when, at the expiratioa 
of sixty years adverse and quiet possession, this right of 
property also failed, leaving the dispossessed without, 
further remedy, to the establishment of a complete and 
mdefeasible title in the adverse possessor. So also, if 
the father, tenant in tail, aliened the estate tail to a 
stranger in fee, the alienee thereby gained the right of 
possession, and the son had only the mere right or right 
of property. Hence it followed that one man might 
have the possession, another the right of possession, 
and a third the right of property : for if tenant in tail 
enfeoflPed A. in fee simple, and died, and B. disseised 
A. ; here B. had the possessimi, A. the right of posses- 
sion, and the issue in tail the right of property : so 
that by process of law, A. might recover the possession 
against B. ; and afterwards the issue in tail, by evicting 
A., unite in himself th^ possession, the right of posses- 
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sion, and also the right of property ; in which three 
essentials consist the complete title to lands, tenements, 
and hereditaments : for by an ancient maxim of law* 
no title is completely good unless the right of possession 
be joined with the right of property; which right is 
then denominated a double right, jus dtiplkatum, or 
droit droit :f and when to this double right the actual 
possession is also united, when according to Fleta,t 
there is juris et sesims conjunciis, then, and only then 
is the title complete and perfect. 

The leading objects of the statute of the late king,§ 
were, 1. To limit the time for the recovery of land and 
rent ; and, 2. To define the time when rights shall be 
deemed to have accrued. 

With the first object it provided, that after the 31st 
day of December, 1833, no land or rent shall be re- 
covered but within twenty years after the right of action 
shall have accrued to the claimant, or to the person 
through whom he shall claim. || 

And secondly, that in the construction of the said 
Act, such right shall be deemed to have accrued in 
the several cases, as after mentioned : 

» Mirror, 1. 2. c. 27. t Fleta, 1. 3. c. 16. 

t Co. Litt. 266. Bract. 1. 5. || Sect. 2. 

§ 3 & 4 Will. IV. c. 27, eutitled, <<aQ Act for the limitation 
of actions and suits relating to real property, and for simplifying 
the remedies for trying the rights thereto." 
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When the person claiming such land or rent, or some 
person though whom he claims, shall have been in pos- 
session or in receipt of the profits, and shall, while en- 
titled thereto, have been dispossessed, or have discon- 
tinued such possession or receipt, then such right shall be 
deemed to have first accrued at the time of such dis- 
possession ^ or discontinuance of possessiwi, or at the 
last time when any such profit or rent were so received.* 

When the person claiming such land or rent shall 
claim the estate or interest of some deceased person 
who shall have continued in possession to the time of 
death, and shall have been the last person entitled 
thereto, then such right shall be deemed to have first 
accrued at the time of such death. f 

When the person claiming such land or rent, shall 
claim an estate or interest in possession granted or 
assured by any instrument (other than a will) to him or 
some person through whom he claims, by a person 
being in possession or receipt of the profits, and no 
person entitled under such instrument shall have been 
in such possession or receipt, then such right shall be 
deemed to have first accrued at the time when the 
person claiming as aforesaid, or the person through 
whom he claims, became entitled by virtue of such 
instrument.^ 

 Sect. 3. t Sect. 3. 

t Ibid. 
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When the estate or interest claimed shall have been 
an estate or interest in reversion or remainder, or other 
future estate or interest, and no person shall have 
obtained possession or receipt of the profits thereof, 
then such right shall be deemed to have first accrued 
at the time when such estate or interest became an 
estate or interest in possession.* 

And when the person claiming such land or rent, or 
the person though whom he claims, shall have become 
entitled by forfeiture or breach of condition, then such 
right shall be deemed to have first accrued when such 
forfeiture was incurred or such condition was broken. f 
Provided however, that where advantage of forfeiture or 
breach of condition shall not have been taken by the 
person entitled in reversion or remainder, such person 
shall have a new right, which shall be deemed to have 
accrued when the same shall become an estate or 
interest in possession, as if no such forfeiture or breach 
of condition had happened. | Provided also, that a 
reversioner shall liave a new right, which shall be deemed 
to have accrued at the time when the estate or interest 
in reversion shall have become an estate or interest 
in possession, by the determination of any previous es- 
tate, notwithstanding the person claiming such land, or 
the person through whom he claims, shall at any time 
previously to the creation of the estate or estates which 

* Sect. 3. t Sect. 4. 

t Ibid. 



144 RIGHTS OF HEIRSHIP. 

shall have determined, have been in possession or receipt 
of the profits of the same.* And further, that an ad- 
ministrator shall claim as if he obtained the estate 
without interval after the death of the deceased.f 

That within the meaning of the said act, no person 
shall be deemed to have been in possession of any land 
merely by reason of having made an entry thereon. X 
And that no continued or other claim upon or near any 
land shall preserve any riglit of making an entry or of 
bringing an action. § But that an acknowledgment in 
writing given to the person entitled or to his agent, shall 
be deemed, within the meaning of the said act, equivalent 
to possession or receipt of rent ; and the right of such 
person, or any one claiming through him, shall be 
deemed to have first accrued at and not before the time 
at which such acknowledgment, or the last of such 
acknowledgments, if more than one, shall have been 
given.ll 

As saving the rights of persons labouring under 
certain disabilities, it is provided that, if at the time when 
the right of any person shall have first accrued, such 
person shall have been under any of the disabilities 
after-mentioned, viz. infancy, coverture, idiotcy, 
lunacy, unsoundness of mind, or absence beyond 

• Sect. 5. § Sect. 11. 

t Sect. 6. n Sect. 14. 

i Sect. 10. 
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seas,* then such person, or the person claiming through 
him, may, notwithstanding the period of twenty years 
before limited shall have expired, recover such land at 
any timie within ten years next after the time when the 
person to whom such right shall first have accrued as 
aforesaid, shall have ceased to be under any such dis- 
ability, or shall have died, which shall have first hap- 
pened, f Provided that no action shall be brought by 
any person who shall have laboured under such dis- 
ability, or by any person claiming through him, but 
within forty years next after the right shall first have 
accrued I No further time however, is allowed for a 
succession of disabilities ; but when any person under 
disabih'ty at the time when his right shall have accrued, 
shall die without having ceased to be under such dis- 
ability, no time beyond the twenty years next after the 
right of such person shall have first accrued, or the ten 
years next after such person shall have died, shall be 
allowed by reason of any disability of any other person.^ 

The statute further provides, that when the right to 
an estate in possession is barred by the determination 
of the period before limited, which shall be applicable to 

* No part of the United Kingdom of Great Britain and 
Ireland, nor the islands of Man, Guernsey, Jersey, Alderney, or 
Sark, nor any island adjacent to any of them (being part of the 
dominions of His Majesty) shall be deemed beyond seas within 
the meaning oftliisact. Sect. 19. t Sect. 17. 

t Sect. 16. § Sect. 18. 
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the case, the right of the same person or any person 
through him, to any future estate in reversion, remainder 
or otherwise, in or to the same land, shall also be barred, 
unless in the mean time such land or rent shall have 
been recovered by some person entitled to an estate, 
interest, or right, which shall have been limited or taken 
effect, after or in defeasance of such estate or interest in 
possession.* And where the right of tenant in tail is 
barred, remainder men whom he might have barred 
shall not recover.f Further, that possession adverse to 
a tenant in tail shall run on against the remainder men 
whom he might have barred ; as where tenant in tail 
entitled to recover, shall die before the expiration of the 
period before limited, which shall be applicable to the 
case, no person claiming any estate which such tenant 
in tail might lawfully have barred, shall bring an action 
to recover such land, but within the period during 
which, if such tenant in tail had lived, he might have 
brought such action.| And where there shall have 
been possession under an assuran<^e by a tenant in tail, 
which shall not bar the remainders, they shall be barred 
at the end of twenty years after the time when the 
assurance, if then executed, would have barred them.§ 

After the 3lst day of December, 1833, no person 
claiming any land or rent in equity, shall bring any suit 
to recover the same but within the period during which, 

* Sect. 20. t Sect. 22. 

t Sect. 21. § Sect. 23. 
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by the provisions before recited, the plaintiff, if entitled 
at law, might have brought an action.* But in case of 
express trust, the right of the cestuique trust, or any 
person claiming through him, shall not be deemed to 
have first accrued, according to the meaning of the 
statute, until a conveyance to a purchaser for a valuable 
consideration, and then only as against such purchaser, 
and any one claiming through him.f And in every 
t^ase of concealed fraud, no time shall run whilst the 
fraud remains concealed: but not to extend to the 
setting aside any conveyance of land on account of fraud, 
against any bona fide purchaser for valuable con- 
sideration, who has not assisted in the commission of 
«uch fraud, and who when he made the purchase, did 
not know nor had reason to believe, that any such fraud 
had been committed.^ 

As to ecclesiastical and eleemosynary corporations 
sole, it is provided, that no archbishop, bishop, dean, 
prebendary, parson, vicar, master of hospital, or other 
spiritual eleemosynary corporation sole, shall recover 
land or rent, but within two incumbencies and six 
years, or sixty years.§ Nor after the 31st day of 
December, 1833, shall any advowson be recovered but 
within three incumbencies or sixty years. || Incumbencies 
after lapse, to be reckoned within the period, but not 

* Sect. 24. § Sect. 29. 

t Sect. 25. II Sect. dO. 

X Sect. 26. 
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incumbencies after promotion to a bishoprick,* And 
every person claiming a right to present to an eccles- 
iastical benefice as patron thereof, by virtue of any 
estate which the owner of an estate tail in the advowson 
might have barred, shall be deemed to be a person 
claiming through the person entitled to such estate tail, 
and the right to bring any suit shall be limited accord- 
ingly.t But no advowson shall be recovered after one 
hundred years adverse possession. t 

Generally, it is further declared, that at the de- 
termination of the period limited by the act to any 
persoiv for bringing any action or suit, the right and 
title of such person to the land, rent or advowson, for 
the recovery whereof such action or suit respectively 
might have been brought within such period, shall be 
extinguished.§ And that after the 31st day of Decem- 
ber, 1834, all real and mixed actions, as writs of right, 
&c. (except writ of right of Dower, quare impedit, or 
ejectment) shall be abolished. || 

Having thus far stated the gradations requisite to a 
complete title to lands, tenements and hereditaments, 
and the limitation by statute to the establishment of 
the same, it is next to consider the several means where- 
by such complete title may be reciprocally lost and 

• Sect. 31. § Sect. 34, 

t Sect. 32. II Sect. 36 

X Sect. 33. 
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acquired ; whereby the dominioD of things real is either 
continued or transferred from one roan to another And 
(as gain and loss are terms of relation and reciprocity) 
by whatever method one man gains an estate, by that 
same method or its correlative, some other has lost it. 
As where the heir acquires by descent, the ancestor has 
first lost or abandoned the estate by death ; where the 
lord gains land by escheat, the estate of the tenant is first 
lost by the natural or legal extinction of his hereditary 
blood ; where a man gains an interest by occupancy, 
the former owner has previously relinquished his right 
of possession ; where one man claims by prescription, 
another has either parted with his right by an antient 
and forgotten grant, or has forfeited it by the supineness 
or neglect of himself and his ancestors : and so in case 
of forfeiture, the tenant by his own misbehaviour or 
neglect has renounced his interest in the estate; where* 
fore it devolves to that person who by law may take 
advantage of such default : and in alienation by common 
assurance, the consideration of loss and acquisition are 
so interwoven and so constantly contemplated together, 
that the idea of a conveyance naturally suggests two 
parties thereto, as the grantor and the grantee ; and 
these means of acquiring on the one hand and of losing 
on the other, a title to real estate, are by a general 
division, reduced in law to title, by descent y and title by 
purchase ; the former, where it is vested in the heir by 
the single operation of law ; the latter, where the title 
is vested in the acquirer by his own act or agree- 
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ment.* Of the former it will be our business to treat in 
the next chapter. 



* Co. litt. 18« By statute 3 & 4 WUl. lY. c. 106, for the 
amendment of the law of inheritance, it ia defined, that the words 
the Purcheuer shall mean the person who last acquired the land 
otherwise than by descent, or than by any escheat, partition or 
inclosure, by the affect of which the land shall have become part 
of or descendible in the same manner as other land acquired by 
descent ; and the word Descent shall mean the title to inherit 
land by reason of consanguinity, as well where the heir shall be 
an ancestor or collateral relation, as where he shall be a child or 
other issue : and the expression Descendants of any ancestor 
shall extend to all persons who must trace their descent through 
such ancestor. Sect, 1. It must be borne in mind however, that 
where such definition yaries from the ordinary meaning, it has 
such construction only from and under the operation of the said 
statute. 
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CHAPTER II. 

Of Title by inheritance; embracing the Doctrine of 
Descent and Collateral Consanguinity. 

Descent or hereditary succession, is the title whereby 
one on the death of his ancestor acquires his estate 
by right of representation as heir at law. An heir there- 
fore, is he upon whom the law casts the estate immedi- 
ately upon the death of the ancestor : and an estate so 
descending to the heir, is in law called the inheritance. 

The doctrine of descents, or law of inheritance in fee 
simple, is a point of the highest importance, and h 
indeed the principal civil object of the laws of England. 
AH the rules relating to purchases, whereby the legal 
course of descent is broken and altered, perpetually refer 
to the law of inheritance, as a datum or first principle 
to be universally known, and upon which the subse- 
quent limitations are to work. Thus, a gift in tail, or to 
a man and the heirs of his body, is a limitation that can- 
not be perfectly understood without a previous knowledge 
of the law of descents in fee simple. It may indeed, 
readily be perceived, that this is an estate confined 
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in its descent to such heirs only of the donee, as have 
sprung or shall spring from his body; but who those 
heirs are, whether all his children both male and female, 
or the male only ; and among the males, whether the 
eldest, youngest, or other son alone, or all the sons to- 
gether, shall be his heir, — is a point, that can be de- 
termined only by a knowledge of the standing law of 
descent in fee simple. 

This standing law, however, by which is to be under- 
stood the common law, as founded on the civil and 
canon rule, has, in some particulars been revised by the 
enactment of a recent statute, upon grounds maturely 
considered and recommended by a Royal Commission, 
whose voluminous reports on the law of real property 
bear testimony of the labour bestowed, and the rational 
and moral views, which surmounting the trammels of 
legal prejudice, in a subject so vast in importance, 
conformed in so far as seemed practicable, the feodal 
rule to the relations and affections of civilized modem 
hfe. The reasons for this revision we shall briefly premise. 

** The rules,** say the Commissioners in their report,* 
** which govern the transmission of freehold estates of 
inheritance at common law, on the decease of an abso- 
lute proprietor, in the absence of express disposition by 
him, are, for the most part, well understood. By the^e 
rules, when an estate descends lineally, it goes to the 

* 1 Rep. of the Oomm. on the Law of Real Property, p. 10. 
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eldest or only son, or his descendants, if he should be 
dead, leaving issue ; and next, to the second and other 
sons, according to priority of birth, and their descend- 
ants : in default of sons and their descendants, it des- 
cends to daughters in equal shares, if more than one, 
and to the descendants of any deceased daughters, such 
descendants taking the share which would have gone to 
the parent if living. 

** When there is no lineal descendant, the estate goes 
to the eldest or only brother of the whole blood, that is, 
who were born of the same father and mother as the 
deceased proprietor, and to his descendants, if he should 
be dead, leaving issue; and to the. other brothers in 
succession and their descendants. If there be no 
brother or descendants of a brother, the sisters of the 
whole blood succeed in equal shares, and the descendants 
of deceased sisters, such descendants taking their parents 
share as before. 

** In case of failure of brothers and sisters and their 
descendants, it becomes necessary to enquire whether 
the deceased proprietor took the estate himself by 
inheritance, or whether he acquired it immediately by 
deed or will, or in technical language, by purchase. In 
the former case the heir is' to be sought in the family 
from which the estate descended to the deceased pro- 
prietor, that is, on the father's side or on the mother's 
side, as it happened : in the latter case, the law gives 
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the preference to the relations on the paternal bide, but 
if there be none such, then it directs the inheritance to 
go to the relations on the maternal side. 

" Here" observe the Commissioners, "occurs a rule, 
drawn from feodal principles, which is at variance with 
ordinary feelings and notions, and has long been con- 
sidered unjust ; every lineal ancestor of the deceased 
proprietor, whether near or remote, is excluded from 
immediately inheriting. An estate may pass to the 
younger brother of the father, and upon his death it 
may pass to the father as his heir ; but rather than 
go at once to the father or the mother of the deceased 
proprietor, the law directs it to escheat, that is, to fall 
as for want of an heir, to the lord of whom the land 
was holden ; that is, in most cases to the crown. 

" In default howpver, of lineal and immediate colla- 
teral heirs, and their descendants, the inheritance is to 
be traced through the nearest ancestor, that is the 
father, unless it be a maternal inheritance ; and if it be 
a maternal inheritance, the mother ; and it will pass to 
his or her eldest brother of the whole blood, or his 
descendants, and the other brothers in succession, and 
their descendants ; and if none such, to sisters of the 
whole blood and their descendants, in equal shares as 
before: on failure of this line, the next more remote 
ancestor on the same side is made the stock in the same 
manner, and then the next more remote, and so on ; the 
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rule being still observed that the paternal line has the 
preference in ascending from the first purchaser, and 
that up to the first purchaser the inheritance must be 
traced back through the line of ancestry by which it 
descended. 

^* If heirs in Uie pure male line ascending from the 
first purchaser should fail, then in compliance with a rule 
above stated, a female ancestor, or some ancestor of a 
female ancestor, is to be made the stock : and first, it is 
a rule that such female ancestor is to be taken on the 
paternal side, if any such can be found, and therefore 
the brother of the paternal grandmother (the father's 
mother) is preferred to the brother of the mother of the 
deceased proprietor, he having been the first purchaser. 

^' There sometimes, though rarely, occurs a point 
about which a difference of opinion has existed for a 
long series of years. According to some authorities, 
when a female stock on the paternal side is to be intro- 
duced, proximity of blood is to have the preference, and 
consequently collateral relations of the paternal grand- 
mother, are to be preferred to collateral relations of the 
paternal great grandmother : according to other autho- 
rities (and this is the doctrine maintained by Mr. Justice 
Blackstone) the pedigree is still to be traced up as fur 
as possible on the paternal side through males, and the 
female ancestor of the remotest male ancestor is to be 
preferred as a stock to the female ancestor of a less 

n 
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remote male ancestor, the paternal great grandmother to 
the paternal grandmother. On failure of relations on 
the paternal side of the first purchaser, the maternal line 
is let in, that is, the mother of the 6rst purchaser is 
considered as the stock, and her ancestors, first on the 
paternal, and then on the maternal side, as before. 
It is to be observed that on failure of heirs of the last 
proprietor on the side of the first purchaser, the estate 
does not pass to the line of the last proprietor on the 
ether side, but escheats as before; so that an estate 
descended to the deceased proprietor from his mother, 
can never pass to the collateral relations on the father's 
side. 

** It has been laid down on the above statement that 
collateral relations, in order to be let in to inherit, must 
be of the whole blood of the person from or through 
whom they are to derive their claim. Thus a brother 
of the deceased proprietor by the same father but a 
difierent mother cannot inherit to the deceased pro- 
prietor whether he took by purchase or descent: the 
estate will rather escheat, and the same is the case with 
an uncle, half brother of the father, and so on. This 
rule, like that which excludes the lineal ancestor, has 
frequently been felt to rest on no sound principle, and 
to be hard in its operation. 

'*We think,'* add the Commissioners, ''that both 
these rules may be taken away without introducing any 
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uncertainty as to the law of inheritance, or materially 
impairing its symmetry. 

''And first, as to the ascending line. It appears 
desirable that the lineal ancestor should be let into the 
succession in such order as to infringe as little as possi- 
ble on the rules : and to found the ne^ rule upon some 
principle already established, making it agreeable, as far 
as it may be, to the feelings of the people, and to the 
general policy of the law of inheritance. This we think 
may be best done by introducing the ancestor wherever 
the descendants of such ancestor would be entitled 
according to the present rules : the ascending line would 
thus come in immediately after the descending. If the 
purchaser of an estate died without issue and intestate, 
leaving a father, that father would take before the bro* 
th rs or sisters or their descendants ; a surviving grand- 
father would take before uncles or aunts; and this 
emendation of the rule would make the transmission of 
real property in one case conformable to the law now 
long established for the transmission of personal pro- 
perty, which in case of the intestacy of a person dying 
unmarried and without issue, goes exclusively to the 
father as next of kin. The father too, as the general 
dispenser of the family property seems the fittest person 
to have the control over whatever is to devolve by law 
upon some part of the family. 

^* By a technical rule qf pleading, the descent from 

^ H 2 



15S RIGHTS OF HEIRSHIP. 

one brother or sister to another, has been hitherto con- 
sidered immediate, and in the opinion of some persons 
it would be better to consider that as a substantial 
rule, and to prefer brothers and sisters to the father ; 
this however would be introducing an anomaly, es- 
pecially if the principle were not followed up by post- 
poning generally the ancestor to his descendants, the 
grandfather for instance to the uncle. 

*Mt may be argued in support of such proposal that 
the ancestor who is likely to be advanced in life may 
be expected to be less capable of making a discreet 
disposition of the property, that he may be tempted 
unfairly to divert it to his issue by a different marriage, 
to make some disposition altogether capricious and 
unreasonable; but the dependence of children on their 
parents is acknowledged to be salutary ; and when it 
is considered that the proposed change of the law will only 
come into operation in the absence of express dispositiob, 
and therefore it may be presumed for the most part where 
no strong reason was felt by the deceased proprietor 
for making a disposition, the general good of th& family 
seems likely to'be consulted by vesting the property in 
its head, rather than in any of the younger members ; 
and as already observed, less violence will thus be done 
to th^ general system of the law of inheritance, 

** 2. As to the half bloody we think it right that do 
distinctipn shpuld exist between the whole and the half 
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blood, except that preference should be given to thei 
whole blood of the first purchaser, as between his 
kindred in equal degree or their descendants, with the 
exception of a single case afterwards mentioned. 

"The following reason seems sufficient fot putting 
the whole blood and the half blood on an equality of 
footing, with the above exception. 1, The ancestor 
only of any couple of ancestors being the person from 
or through whom the inheritance descends^ it seems 
needless to have any regard to the other ancestor. 
Thus if land descend from the father to the eldest son, 
there seems no reason why it should not pass from him 
to the second son whether born of the same or another 
mother. 2, The rule is recommended by the principle 
of conformity already suggested, as in the transmission 
of personal estate, the whole blood and half blood stand 
on an equal footing, and so in the case of a descent of 
a title of nobility or of an estate tail. 3, The difference 
between the whole and the half blood, however well 
understood by lawyers, is, it is beheved, not familiar to 
the public ; lands are therefore liable to be left to 
descend contrary to the intention of the owner, and 
they are liable to be claimed and to be possessed con- 
trary to the law without an*evil intention ; and further, 
in deducing the title on sales of estates, the circum- 
stance of the half blood, not being of very frequent 
occurrence, is liable to be overlooked by those who pre- 
pare the abstracts of title, and by those who know 
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nothing of the pedigree but what is laid before them ; 
and thus a bad title may be approved of by the advisers 
of a purchaser for a valuable cousideration and accepted 
by him. Whatever leads to insecurity of titles is of 
course, independently of other considerations, greatly 
objectionable. 

** Some of the above reasons apply with equal force 
to the case in which a person who died seised was him- 
self the purchaser. 

" The reason which has inclined us to give a limited 
preference to the whole blood in this case is, that when 
one parent has issue by another marriage, the con- 
nexion between the two families is felt to be much less 
than between the members of each family. If a brother 
leave a whole brother or sister, or the issue of either of 
them, and also an elder brother by a different marriage, 
k would be repugnant to common feelings and notions, 
to direct his estate to descend to the half brother, 
although if he left a brother or sister of the half blood, 
or the issue of such, and only a more remote relation of 
the whole blood, the proximity of kindred would seem 
to give a reasonable preference to the former. It would 
be desirable if, with reference to the half blood, a dis- 
tinction could be drawn between the case of a purchaser 
by his own act acc<N:ding to the familiar use of the 
word purchaser, and that of a purchaser in the mere 
technical sense of the word, that is, a person who may 
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have succeeded perhaps to the family estate, but is 
considered as a purchaser because it comes to him 
through some deed or will, and not by inheritance, and in 
the latter case to put the whole and the half blood on 
an eq^ual footing. It is considered however, impracti- 
cable to frame a law founded on this distinction, which 
should be clear and simple, except indeed that a power 
may be given to the person from whom the property 
comes, of directing that it shall be taken as if it des- 
cended from a particular line of ancestors as hereafter 
explained, in which case we think the distinction of the 
whole and half blood may also be taken away. It is 
proposed therefore, that the whole blood of the first 
purchaser who took without reference to any ancestor, 
shall be preferred as between persons claiming through 
the same ancestor of the first purchaser to the half 
blood, and that subject to this preference, the dis- 
tinction between the whole and half blood shall be 
abolished. 

"3. As to the female ancestor. With respect to the 
question as to the preference of the nearer or more 
remote female ancestor on the paternal side, the case 
having it is understood, occurred more than once since 
the Commentaries were published, it seems expedient 
to settle it, and the symmetry of the rule of inheritance 
a{^ars most consulted by adopting the rule laid down 
by Mr. Justice Blackstone. It is proposed to declare 
the rule to be the law, and to extend it of course to 
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the case of direct ascent, so that the mother of the 
paternal grandfather would be preferred to the mother 
of the father. 

^'4. Limitation to special heirs. The rule above 
mentioned which directs that where the inheritance 
passes to collateral relations of the last proprietor, those 
only are admitted to take who are of the blood of the 
first purchaser, occasioning an estate to pass sometimes 
in a different channel where the deceased owner had 
inherited the estate, and where he had acquired it by 
what the law denominates purchase, although the dis- 
tinction is often, as it already has been observed, only 
technical, introduces complexity, and sometimes causes 
anomalous diversities in the transmission of estates. 
Thus, if a person acquired an estate immediately under 
a will or settlement made by his maternal ancestor, 
that estate would descend to his relations on the father's 
side, and would not return to the family from which it 
came, until the father's line were exhausted. On the 
other hand, if it came from a maternal ancestor by 
descent, strictly so called, all the relations on the pater- 
nal side would be excluded ; and rather than pass to 
them, the estate would escheat. In consequence again 
of a principle in equity, that a man cannot be a trustee 
for himself, and that where the beneficial estate is in the 
same party with the legal estate, it is absorbed by the 
latter ; cases have occurred where the course of descent 
of an inherited estate, the title to which was equitable. 
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bas been changed by the accident of the mere legal 
estate (that is, what may be called the Jlctitious estate 
of the trustee) descending from the other line of ances- 
tors, and absorbing the equitable estate. An additional 
inconvenience arises from the occasional nicety of the 
distinction b^ween strict descent and purchase, accord- 
ing to the technical sense of the latter word— a circum- 
stance which sometimes makes the channel of descent 
a matter of question. 

" It is proposed to remedy this inconvenience by 
considering every person who dies owner of an estate 
of fee simple, as the stock from whence alone the in- 
heritance is to be traced, as if he had been first pur- 
chaser. It is apprehended however that such a rule 
would occasionally produce very objectionable con- 
sequences. Thus, if an heiress died under age, leaving 
a child who should also die under age and without 
issue, the estate would, necessarily be carried from her 
family to the family of her husband. The proposal 
therefore is not recommended as a general rule. 

** It has however occurred to us, that a person de- 
vising or settling an estate in fee simple might be 
allowed to direct that the donee or devisee should take 
the estate as if it had come to him from a female an- 
cestor ; that an estate for instance might be given to a 
man and his heirs on the part of his mother. The 
attempt to create limitations of this nature has been 

Hd 
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frequently made; the law forbids such limitatioDS in 
grants of estates in fee simple, although it allows them 
on the creation of estates tail. We incline to the 
opinion that allowing them in the former case woul4 
be a reasonable enlargement of the power of absolute 
proprietors, and would diminish the incoavenience pro- 
duced by the technical distinction between inheritance 
and purchase. This is the case in which we think the 
distinction between the whole and the half blood of the 
purchaser may be abolished. 

** We think that special regard should be paid to the 
blood of the first purchaser, in a case whi^h will be 
liable to occur in consequence of the admission of the 
half blood to inherit. If an estate should descend from 
a purchaser to his half brother, it might happen that 
the heirs of the second brother would be strangers in 
blood to the first, and the heirs of the first brother (at 
the death of the second) strangers in blood to the 
second ; this would be the case if the common parent 
were illegitimate, and the second brother should die 
without issue, and there were no other brother or sister 
or the issue of such ; and it might be the case under 
other circumstances. We propose to provide for this 
case by directing the inheritance to pass to the heir of 
the first purchaser, when the heir of the last proprietor 
shall not also be heir of the first purchaser. 

*< We further think that the last proprietor way be 
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treated as if he had been the first purchaser, in the 
rare case in which the line from which the estate 
descended to tlie last proprietor, has failed, for the 
purpose of admitting to the inheritance his other re- 
lations, rather than let it escheat. 

'^ It may seem superfluous to legislate for cases like 
these which may appear very unlikely to occur in 
practice; they are found however to occur in con- 
sequence of the acquisition of estates by persons of 
illegitimate birth, who have in law no relations but their 
own descendants, or by the descendants of such, and 
in consequence of the loss of evidence of pedigree in 
families of mean condition and origin. 

''5. Seisin of ancestor. A rule of law founded on 
feodal principles, and expressed by the legal maxim 
seisina facit stipitem^ directs that inheritance is to be 
traced from the person who last died actually seised ; 
that is, who was in possession by himself or a tenant 
for years, or had received some rent (in the case of a 
freehold lease), or had exercised some act of ownership ; 
thus, if the right to an estate descended to a person 
who himself died without having taken possession, or 
having had it by construction of law, the inheritance is 
to be traced, not from such person, but from' the per- 
son who died possessed. The law produces many ano- 
malous consequences : it makes it sometimes a matter 
of chance whether a whole sister or a half brother of the 
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person who last died entitled, as a brother or father, or 
an uncle or more remote relation of the person who last 
actually enjoyed the property, shall inherit; and it may 
happen that one part of the family estate, having been 
in the occupation of a tenant, shall go one way, another 
part, as to which the possession may have remained 
vacant during the time of the person last entitled, shall 
go another way. 

'^ Owing to the circumstance that some species of 
property, as reversions and advowsons, do not admit of 
taking actual possession, though an act of ownership 
has the effect of taking possession ; and that on the 
other hand, in most cases which admit of possession, and 
as to equitable estates, the law creates constructive 
possession, these anomalies are sometimes inevitable ; 
moreover occasionally nice and doubtful questions arise 
as to the fact of actual or constructive possession. 

*' The rule itself appears not to be grounded on 

* 

any solid principle, and though inconveniences arising 
from it, will be lessened by admitting the half blood 
and the lineal ancestor to inherit, it is proposed to 
abolished it, and to enact that estates shall pass to the 
heirs of the person who last died entitled^ although he 
may not have had seisin. 

" It appeal's expedient to extend all the above pro- 
posed rules to the inheritance of lands held by tenures 
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or customs different from the general tenure of free and 
common socage, as copyhold lands and customary free- 
holds, and lands held in ancient demesne and borough 
english, and gravelkind lands, and also to descendible 
freeholds."* 
• 
The recommendations of the Commissioners were 
embodied in a statute,! having for its leading objects 
the following variations from the previously existing 
common law rules : viz. 

1. To provide that a person last entitled to land shall 
be considered the purchaser, unless it be proved that he 
inherited the same. 

2. To declare that the heir of a testator taking under 
his will, shall be considered as taking by devise ; and 
that under a limitation to a grantor or his heirs, such 
person shall be considered a purchaser, 

3. To declare that brothers and sisters shall not in- 
herit immediately from each other, but that every 
descent from them shall be traced through the parent. 

4. To enable the lineal ancestor to inherit from his 
issue in preference to collateral relations. 

* 1 Rep. of Com. on the Law of Real Prop. pp. 10-16. 
t 3 & 4 Will. IV. c. 106. <<An Act for the amendment of 
the Law of Inheritance." 



168 RIGHTS OF HEIRSHIP. 

5. To make the half blood capable of inheriting next 
after any relation in the same degree of the whole blood 
and his issue. 

6. To allow descents to be traced through persons 
who have been attainted. 

But as these provisions only operate prospectively 
from the period declared by the statute,* the previou» 
learning on the several topics of enquiry is not therefore 
necessarily obsolete ; but will form part of the study of 
this branch of law until such time as all titles arising 
anteriorly to the operation of this act» shall be barred 
by the several limitations of a previous statute ;| and 
the establishment of a le^al and indefeasible title to 
every adverse possessor within the scope of its operation. 
Indeed as a learned editor has observed, ''it is im- 
possible not to foresee that many nice questions will 
arise upon the construction of the new enactment ; arid 

* The act does not extend to any descent which took plnce on 
the death of any person who died before^ the 1st January, 1834, 
(Sect, 11); nor to any assurance executed before that date, or 
the will of any person who died before that date, which assurance 
or will contains any limitation or gift to the heir or heirs of any 
person under which the person or persons answering the des- 
cription of heir, would have been entitled to an estate by 
purchase before the passing of this act ; but such limitation or 
gift shall take effect whether the person named as ancestor was 
or was not living on the said 1st of January, 1834. Sect, 12. 

t 3 & 4 Will. IV. c. 27. Vide antd p. 141. 



TITLE BY INHERITANCE. 169 

that for many years to come the difficulty of advising 
on titles will be encreased, as it will be necessary to 
bear in mind two systems of law, — the old as to the 
past, the new as to the future."* It is proposed there- 
fore, in stating the rules of consanguinity, to adopt as 
far as may be, the canons as laid down in the essayf of 
the learned Commentator, whose doctrine of descents 
formed the basis of the report of the Commissioners on 
the law of real property, and whose views in several 
particulars, in opposition to those of other writers, were 
confirmed in such report, and are now established as 
law. This text with a reference to the emendations 
created by the statute, will answer the double object 
which the case seems to require, of noting the present 
law, and retaining such of the past as may yet be retro- 
spectively operative, or essential to the due appreciation 
of the amended rule. 

In furtherance of this plan, and in order the more 
clearly to treat a matter of such universal consequence, 
it will be advisable to enquire who, in all possible 
circumstances that may occur, is the legal heir, pro- 
vided there is no special impediment to obstruct his 
title : this enquiry will embrace the whole doctrine of the 
LAW OF DESCENTS : the special impediments that may 
divest or totally destroy the general course of inheritance, 

• Shelford, Real Prop. Stat. pref. p. t. 

t Essay on Consanguinity, by William Blackstone^ esq. Law 
Tracts. Oxford, 1762. 
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will then bring under consideration the doctrine of the 
law of escheat. But as both these doctrines depend 
greatly on the nature of kindred, and the degrees of 
consanguinity, it will be necessary to premise by im- 
parting the true principle of kindred or alliance in blood. 

Consanguinity or kindred, by writers on this sub- 
ject, is defined to be " vinculum personarum ah eodem 
stipite descendentiumy* the connexion or relation of per- 
sons descended from the same stock or common ancestor; 
and this consanguinity is either lineal or collateraL 

Lineal consanguinity is that which subsists between 
l)ersons, of whom one is descended in a direct line from 
the other ; as between John Stiles (the propositus in the 
table of consanguinity) and his father, grandfather, great 
grandfather, and so upward in the direct ascending 
line; or between John Stiles and his son, grandson, 
great grandson, and so on downward in the direct 
descending line. In this lineal direct consanguinity, 
every generation constitutes a different degree, reckoning 
either upward or downward. The father of John Stiles 
is related to him in the first degree, and so likewise 
is his son ; his grandsire and grandson in the second ; 
his great grandsire and great grandson in the third. 
This is the only natural way of reckoning the degrees 
in the direct line, and therefore obtains universally, as 
well in the civil,* the canon,t as in the common law.t 

* Ff 38. 10. 10. t Decretal. 14. tit. 14. t Co. Litt. 23 1). 
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*rhe doctrine of lineal consanguinity, as observed the 
Commissioners in their report,* is sufficiently plain and 
obvious ; not so however that of collateral blood : and 
to those who may not have reflected on the encreasing 
power of multiplied progression, the number of lineal 
ancestors which every one has, within no very great 
number of degrees, will appear almost incredible. 
Thus, in the Brst ascending degree, he has two, viz. his 
parents ; in the second degree he has four — the parents 
of his father and of his mother ; in the third degree 
he has eight, the parents of his two grandfathers and 
his two grandmothers ; and by the same rule of pro- 
gression he has a hundred and twenty eight in the 
seventh, a thousand and twenty four in the tenth ; and 
at the twentieth degree, or distance of twenty gener- 
ations, every man has above a million of ancestors :t 

• Ant6 p. 162. 

t'The following table in which the first term is 2, and the 
denominator also 2, is demonstrative of the geometrical pro* 
gression to the result Btated above : the rule arising, for that 
each of us has two ancestors in the first degree, the nnmber 
of whom is doubled in the second and at every remove, every 
of our ancestors having had also two immediate aneestors of 
his own. 

Lineal Degrees. Number qfAnceitori, 

1 2 

2 4 

3 8 

4 16 

6 3^ 
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and as many ancestors, so many different bloods are his 
veins said to contain.* This lineal consanguinity, it 
may be observed, falls strictly within the definition 
before given, since lineal relations are such as descend 
one from the other, and both of course from the same 
common ancestor. 

Collateral kindred answers to the same description ; 
collateral relations agreeing with the lineal in so far that 

6 64 

7 128 

8 266 

9 612 

10 1024 

11 2048 

12 4096 

18 8192 

14 16384 

15 32768 

16 66536 

17 131072 

38 262144 

19 624288 

20 1048576 

A shorter method of flndiDg the number of ancestors at anj 
even degree is by squaring the number of ancestors at half that 
number of degrees. Thus 16 (the number of ancestors at four 
degrees) is the square of 4, ^the number of ancestors at ten); 266 
is in the square of 16; 66536 of 266; and the number of ances- 
tors at 40 degrees would lie the square of 1048576, or upward of 
a million millions. Blaq^stone^ 

* Co, UtU 12 b. 
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they descend from the same stock or ancestor ; but dif- 
fering in that they do not descend from each other* 
Collateral kinsmen then are such as lineally spring from 
one and the same ancestor, who is the stirps or root, 
the stipes or common stock whence these relations have 
branched out. As supposing John Stiles to have two 
sons who have each a numerous issue, all these persons 
are lineally descended from John Stiles as their common 
ancestor ; and they are collateral kinsmen to each other, 
because they are all descended from this common ances- 
tor, and all have a portion of his blood in their veins, 
which denominates them consanguineous. 

The foundation of collateral consanguinity therefore 
consists in a descent from one and the same comtnon 
ancestor. Thus Titius and his brother are related, be- 
cause both are derived from one father : Titius and his 
first cousin are related, l)ecause they both descend from 
the same grandfather : and his second cousin's claim to 
consanguinity is, that they both are derived from one 
and the same great grandfather. As many ancestors, 
therefore, as a man has, so many common stocks he has 
whence collateral kinsmen may be derived : and as we 
are taught by holy writ that there is one couple of an- 
cestors, from whom the whole race of mankind is des- 
cended, the obvious consequence is that all men are in 
some degree related to each other. Indeed, supposing 
only that each couple of our ancestors had left one with 
another two children ; and each of those children on 
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an average had left two more; (and otherwise the 
human species would be daily diminishing) ; we shall 
find that all of us have now subsisting nearly two hun- 
dred and seventy millions of kindred in the fifteenth de- 
gree, at the same distance from the several common 
ancestors as ourselves; beside those that are one or 
two descents nearer to or farther from the common 
stock, who may amount to as many more.* And if 

* A table constructed upon this calculation will multiply con- 
siderably beyond tlie former; for here, though the first term is 
but 1, the denominator is 4; that is, there is one kinsman (a 
brother) in the first degree, who maizes, together witli the 
prapoiituSf the two descendants from the first couple of an- 
cestors; and in every other degree the number of kindred must 
be quadruple of those in the degree which immediately precedes 
it : for since each couple of ancestors has two descendants, who 
encrease in a duplicate ratia, it will follow that the ratio, in 
which all the descendants encrease downward, must be double to 
that in which the ancestors encrease upward : but we have seen 
that the ancestors encrease upward in a duplicate ratio ; there- 
fore the descendants must encrease downward in a double 
duplicate or quadruple ratio ; as thus : 

Collateral Degrees* Number of Kindred, 

1 1 

2 4 

3 16 

4 64 

6 266 

6 1024 

7 4096 

8 16834 

9 65636 
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this calculation should appear incompatible with the 
number of inhabitants on the earth, it is because by 
intermarriages among the several descendants from the 
same ancestor, a hundred or a thousand modes of 
consanguinity may be consolidated in one person, or he 
may be related to us in a hundred or a thousand 
different ways. 

10 262144 

11 1048576 

12 4194304 

13 16777216 

14 67108864 

16 268435456 

16 1073741824 

17 4294967296 

18 17179869184 

19 68719476736 

20 274877906944 

This calculatioQ may also be formed by squaring the couples, 
or half the number of ancestors at any given degree^ which 
will give the number of kindred we have in the same degree, at 
equal distance with ourselves from the common stock, beside 
those at unequal distances. Thus, in the tenth lineal degree, 
the number of ancestors is 1024 ; the half (or couples), are 512 ; 
the number of kindred in the tenth collateral degree amounts 
therefore to 262,144, or the square of 512. And if we remem- 
ber the state of the several families within our knowledge, and 
observe how far they agree with this account ; that is, whether 
on an average, every man has not one brother or sister, four 
first cousins, and so on ; we shall find the present calculation is 
very far from overcharged. Blackst. 
Mr. Christian more fiimiliarly demonstrates the rule, by a case 
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The method of computing these degrees in the canon 
law,* (adopted also by our law in the descent of real es- 
tates,t) is to reckon from the common ancestor down- 
ward ; and in whatsoever degree the two persons or the 
roost remote of them, is distant from the common an- 

sapposing each person, on an average, to have one brother or 
sister, the two children by the father's brother or sister will make 
two cousins, and the mother's brother or sister will produce 
two more, in all four. For the same reason, my father and mother 
must each have had four cousins, and their children are my 
second cousins ; so I have eight second cousins by my father, 
and eight by my mother; together sixteen. And thus again, I 
shall have thirty two third cousins on my father's side, and 
thirty two on my mother's, in all sixty four. Hence it follows 
that each preceding number in the series must be multiplied by 
twice two or four. 

This immense increase of the number depends upon liie suppo- 
sition that no one marries a relation ; but to avoid such a connexion 
it will very soon be necessary to leate the kingdom. How this 
multiplied consanguinity may be reduced by the intermarriage 
of relations will appear from the following simple case : if two 
men and two women were put upon an uninhabited island, and 
became two married couples, if they had only two children eacli, 
a male and female, who respectively intermarried, and each like- 
wise produced two children, who are thus continued ad iT^ni^um; 
it is clear that there would never be more than foiH* persons in 
each generation; and if the parents lived to see their great 
grandchildren, the whole number would never be more than six* 
teen ; and thus the families might be perpetuated without any 
incestuous connexion. Notes to ed. iif Comm. 

* Decretal. 4. 14. 3 & 9. 

t Co. Litt. 23 b. 
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cestor, in that degree are they related to each other. 
Thus Titius and his brother are related in the first de- 
gree, for to each of them from the father is counted only 
one. Titius and his nephew are related in the second 
degree, for the nephew is two degrees removed from the 
common ancestor — his own grandfather, the father of 
Titius : or, (to give a familiar example from our national 
history,) king Henry VII, who slew Richard III. in the 
battle of Bosworth, was related to that prince in the fifth 
degree, as may thus be demonstrated. Let the pro- 
positus, in the table of consanguinity, represent king 
Richard the third, and the class marked t king Henry 
the seventh. Their common stock or ancestor, who 
was king Edward the third, will then be represented 
by the abavus'm the same table: from whom to Edmund 
duke of York, the proavusy is one degree ; to Richard 
earl of Cambridge, the avus, two ; to Richard duke of 
York, the pater, three; to king Richard the third, the pro- 
positus, four : and from king Edward the third to John 
of Gaunt (0) is one degree; to John, earl of Somerset, 
(b) two; to John duke of Somerset, (t) three; to Mar- 
garet, countess of Richmond, (D) four; to king Henry 
the seventh, (t) five: which last mentioned prince,^ be- 
ing the farthest removed from the common stock, gives 
the denomination to the degree of kindred in the canon 
and municipal law; though the civilians, who compute 
by a different method, reckon these two princes to be 
related to each other in the ninth degree, by first count- 
ing upward from either of the persons related to the 
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common stock, and then downward to the other, count* 
iDg a degree for each person both ascending and des- 
cending, as thus: from king Richard the third to Rich- 
ard duke of York is one degree ; to Richard earl of 
Cambridge, two ; to Edmund duke of York, three ; to 
king Edward the third, the common ancestor, four; to 
John of Gaunt, five ; to John earl of Somerset, six ; to 
John duke of Somerset, seven ; to Margaret, countess of 
Richmond, eight; to king Henry the seventh, nine.* 

The mode of calculating the collateral degrees of 
proximity for the purpose of determining what parties 

* In the table of coDsaDguinity referred to in the course of the 
above statement, (ant^, p. 170) all the degrees of collateral kin- 
dred to the propositus are computed, as far as the tenth of the 
civilians, and the seventh of the canonists inclusive ; the former 
being distinguished by the numeral letters, the latter by the com- 
mon ciphers. A more fiamiliar demonstration, may perhaps be 
adopted by stating the exact case as a pedigree, with the like 
distinctions of computation ; viz. 

[IV.]— King Edward the Third. 



[v.— 1]— John of Gaunt, [III. — 1]— Edmund Plantagenet, 

duke of Lancaster. duke of York. 

' I I 

[VI.— 2]— John Beaufort, [II.— 2]— Blchard. Plantagenet, 

earl of Somerset. earl of Cambridge. 

[VII. — 3] — John Beaufort. [I.— 3]— Richard Plantagenet, 

duke of Somerset. duke of York. 

[VIII.— 4]— Margaret, [4]— King Richard III, 
countess of Richmond. 

[IX.— 5]— King Henry VII. 
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are entitled under the statute of distributions * to share 
of the personal estate of an intestate, is not the mode of 
the canonists adopted by the common law in the 
descent of real estates ;t but with a qualiBcation which 
will be noticed, conforms to that of the civilians last 
stated, the rule being, to take the sum of the degrees in 
both lines to the common ancestor.^ The instance of ex- 
ception is, that by the civil law, the brother and the 
grandmother of an intestate, stand in equal degree of 
affinity to him ; and the grandmother^ as being in the 
lineal ascending line, was by that law preferred to the 
brotiier or any other in the collateral line ; but ac- 
cording to the construction put by our Courts upon the 
statute . of distributions, (in this instance conforming to 
tl^ canon law), the brother as making title immediately 
from his deceased brother, was preferred to the grand- 
mother, who could only claim mediately through the 
father of the deceased.§ But the reason for this pre- 
ference of a brother to a grandmother, as arising out 
of the feodal rule, that an inheritance shall never lineally 
ascend, has been abolished by stati^te.|| 

The nature and degrees of kindred being thus in some 
measure understood, it will next be necessary to explaiq 

• 22 & 23 Car. II. c. 10. 

t Videantft,p. 176. 

X Vide table of Consanguinity p. 170 ; and note p. 178, 

§ 2 Freezn. 96 ; 1 Peere Williams, 45 ; 4.mbl. 191 j 1 Ventr. 423« 

II 3 & 4 Will. IV. c 106. 8. 5, 6 ; vide p. 192, 
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the series of rules or canons of inheritance, according to 
which estates are transmitted from the ancestor to the 
heir. 

These canons, as laid down by Mr. Justice Blackstone, 
are limited to seven in number, and are as follow : 

I. Inheritances shall lineally descend to the issue of 
the person last actually seised, in irifinitum ; but shall 
never lineally ascend . 

II. The male issue shaU be admitted before the 
female. 

III. Where there are two or more males in equal de- 
gree, the eldest only shall inherit; but the females all 
together, 

IV. The lineal descendants, in infinitum^ of any per- 
son deceased shall represent their ancestor. 

V. On failure of lineal descendants of the person last 
seised, the inheritance shail descend to the blood of the 
first purchas6t. 

VI. The collateral heir of the person last seised, must 
be his next collateral kinsman of the whole blood. 

VII. In collateral inheritances, the male stock shall 
be preferred to the female ; unless where the lands have 
in fact, descended from a female* 

The two last rules, (and the sixth now having particular 
and indeed exclusive reference to the old law of inherit- 
ance), are described by Blackstone, as only rules of evi- 
dence* calculated to investigate who the purchasing an- 
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cestor ivas, that infeudis vere antiquis, in process of time 
had been forgotten, and so also in feuds held ut anti- 
quiSf was supposed to have been forgotten. Of these 
each in its order. 
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Inheritances shall lineally descend to the issue of the 
person last actually seised, in infinitum; but shall 
nefjer lineally ascend. 

To explain more clearly both this and the subsequent 
rules, it must be remembered that by law, no inheritance 
can vest, nor can any person be the actual complete 
heir of another, until the ancestor is previously dead, 
according to the maxim, nemo est hteres viventis. Until 
then, the person who is next in the line of succession is 
called the heir apparent, or heir presumptive. An heir 
apparent is one, whose right of inheritance is in- 
defeasible, provided he shall outlive the ancestor ; as 
the eldest son or his issue, who must by the course of 
the common law be heir to the father whenever he 
happen to die. An heir presumptive is one, who if the 
ancestor should die immediately, would in the present 

a 

circumstances of. their respective position, be his heir ; 
but whose right of inheritance may be defeated by the 
contingency of some nearer heir being born : as a 
brother or nephew, whose presmnptive succession may 

i2 
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be destroyed by the birth of a' child ; or a daughter, whose 
present hopes may be hereafter cut off by the birth of 
a son. And even if the estate should have descended, 
by" the death of the owner, to such brother or nephew, 
or daughter : in the two first mentioned cases, the estate 
would be devested and taken away by the birth of a 
posthumous child ; and in the latter case it would also 
be totally devested by the birth of a posthumous son.* 
And in the case of lands given to a son, who died, 
leaving a sister his heir, if the parents had afterwards, 
at any distance of time, another son, this son would 
devest the descent upon the sister, and take the estate 
as heir to the brother.f So likewise the same estate 
might be frequently devested by the subsequent birth of 
nearer presumptive heirs, before it fixed upon the nearer 
presumptive heir : and an estate given to an only child 
who died, might descend to an aunt, who might be 
stripped of it by an after born uncle, on whom a subse- 
quent sister of the deceased might enter, and who would 
again be deprived of th^ whole by the birth of a brother.^ 

Until the new law of inheritance came into operation, 
no person had the character of such an ancestor, from 
whom an inheritance in lands or tenements could be 
derived, unless he had actual seisin of such lands, or 
what in incorporeal hereditaments, wa3 equivalent 

* Bro. tit. descent. 58 ; ant^ p. 71. 

t Co. Litt. 11; Doct. & Stud. 1 Dial. c. 7. 

X Chrifltiaii, note to ed. of Comm. 
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thereto; accordiDg to the feodal maxim, seisina facit 
sHpitem.^ The actual possession made him the root 
or stock whence all future inheritance by right of blood 
should be derived ; and the law required this notoriety 
of possession as evidence that the ancestor had that 
I pr<^rty in himself which the heir required should be 
transmitted to him. This notoriety of possession had 
its origin in, and was representative of the ancient 
feodal investiture, whereby > while feuds were precarious, 
the vassal, on the descent of lands, was admitted in the 
lord's court (as is still the practice in Scotland) and 
'th^% received his seisin in the nature of a renewal of 
his ancestor's grant, in the presence of the feodal peers : 
till at length, when the right of possession became inde- 
feasible, an entry on any part of the lands within the 
•county (which if disputed was afterwards to be tried by 
those peers) or other notorious possession, was admitted 
as equivalent to the formal grant of seisin, and made 
the tenant capable of transmitting his estate by descent. 

When therefore a person died so seised, the inherit- 
ance first went to his issue. As supposing Geoffrey, 
John and Matthew, to be grandfather, father, and son ; 
and John purchased land and died ; his son Matthew 
succeeded him as heir, and not the grandfather Geoffrey, 
to whom the land could never ascend, but would rather 
escheat to the lord.f 

* Fleta 1. 6. c. 3. 

t Litt. Ten. ^ 8; Beport of Com. on Beal Prop, antd p. 154. 
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This rule, so far as it is affirmatiye and relates to liaeaf 
descents, is almost universally adopted by all nations i 
and it seems founded on a principle of natural reason^ 
that possessions of the parents should go, upon their 
decease, in the first place to their children, as those to 
whom they have given being, and for whom they are 
therefore bound to provide. But the negative position, 
or total exclusion of parents and all lineal ancestors 
from succeeding to the inheritance of their offspring, is 
peculiar to our laws, and such as have been deduced 
from the same original. By the Jewish law, on failure 
of issue the father succeeded to the son, in exclusion of 
brethren, unless one of them married the widow and 
raised up seed to his brother.* By the laws of Rome, 
in the first place, the children or lineal descendants 
were preferred ; and on failure of these, the father and 
mother or lineal ascendants succeeded together with the 
brethren and sisters ;t though by the law of the twelve 
tables the mother was originally, on account of her sex, 
excluded. t Hence this rule of our laws has been 
censured as absurd, and derogating from the maxims of 
equity and natural justice.§ " Yet," observes Mr. 
Justice Blackstone, ^^ that there is nothing unjust or 
absurd in it, but that on the contrary, it is founded 

* Selden de Sacoess. Ebraeor. o. 12. 
t Ff.38. 16. I.Nov. 118, 127. 
t Inst. 3. 3. 1. 

§ Craig, de jur. fead. 1. 2. 1. 13. § 15. Locke on Gov. p. 1. § 90. 
Sep.- of Com. on Beal Prop, antd p. 154. 
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Upon very good reason, will appear^ from considering 
as well the rule itself,, as the oocasion of introducing it 
into our laws, 

*' Reflecting^ in the first place^ that all rules of suc- 
cession to estates are creations of civil polity oxkd juris 
positivi merely, the right of property which is gained by 
occupancy, extends iiaturally no further than the life of 
the present possessor ; after which the land by the law 
of nature would again become common, and liable to 
be seized by the pext occupant : but society to prevent 
the mischiefs that might ensue from a doctrine so pro- 
ductive of contention, has established conveyances, 
wills, and successions ; whereby the property originally 
gained by possession is transmitted from one man to 
another, according to rules which each state has 
respectively thought proper to prescribe. No positive 
injustice can be said lo be done to individuals, what- 
soever be the path of descent marked out by the municipal 
law ; nor is the admission of parents to the inheritance 
of their children so fully dictated by natural reason, as 
the admission of children to that of their parents ; for as 
the progaiitors received not their being from their off- 
spring, a retrograde succession to property seems contrary 
to the very law of natural progression, by supposing 
that the parent should outlive the child — a contingency, 
which even those laws that allow the ascent of inherit- 
ances, have denominated tristis et lucttu>sa successio,* 

* Inst, 3. 3. 2. 0. 6, 25. 9. 
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BractOQ, without giving way to any of the pat6ifnrf 
Sentimentality imputed to the framers of the law * and 
following him, Sir Edward Coke, unaffectedly square 
the rule by the laws of gravitation.f 

*' Again, the time and occasion of introducing this 
rule into our law, seem to ground it upon very substan- 
tial reasons ; and there is no doubt that it was intro- 
duced at the same time and in consequence of the feodal 
tenures. It is an express rule of the feodal law, that 
successioTds feudi tcdis est TtaturUy quod ascendentes non 
sueceduntX Henry I, indeed, among other restorations' 
of the old Saxon laws, restored the right of succession 
in the ascending line ;§ but this revival was of short 
duration, for so early as the time of Glanvil, who wrote 
in the reign of Henry II, it was laid down as estabKshed 
law, that h<Bred%tas nunquam ascendit ;\\ a maxim which 
afterwards continued to prevail. These circum- 
stances which evidently shew the feodal origin of the 
rule, from the same source furnish additional arguments 
in its behalf. For if the feud, of which the son died 
seised, was really feudum antiquum, or one descended 
to him from his ancestors, the father could not possibly 

* Robinflon, law of inheritances, 2 ed. p. 51. Blackst. Law 
Tracts, v. 1. p. 184. 

t !• 2. c. 29. Descendit itaque Jas, quasi ponderosum quid, 
cadens deorsum recta linea, et nunquam reascendit. 

t 2 Feud. c. 60. § LL. Hen. I. c. 70. 

II 1. 7. c. 1. 
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succeed to it, because it must have passed him in the 
course of descent, before it could come to the son ; un- 
less it were feudum matemum, or one descended from 
his mother, and then for other reasons^ which will here- 
after appear, the father could in no wise inherit it. And 
if it were feudum novum or one newly acquired by the 
son, then only the descendants from the body of the 
feudatory himself could succeed^ by the known maxim 
of the feodal constitutions, * founded as well upon the 
personal merit of the vassal, which might be transmitted 
to his children, but could not ascend to his progenitors, 
as upon this consideration of military policy, that the 
decrepit grandsire of a vigorous vassal could hardly be 
qualified to succeed him in his feodal services. And if 
this feudum novum were held by the son ut feudum 
antiquum^ or with all the qualities annexed to a feud 
descended from his ancestors, such feud must in all 
respects have descended as if it had been really an 
ancient feud ; and therefore could not go to the father, 
because if it had been an ancient feud, the father must 
have been dead before -it could have come to the son. 
Thus, whether the feud was strictly novum, or strictly 
antiquum, or whether it was novum held ut antiquum, 
in none of these cases could the father possibly succeed." 

Some of the commentators on the Commentaries have 
dealt hardly with Blackstone as the apologist of an 
unjust rule ; but it may be doubted, whether even an in* 

* 1 Feud. 20. 

la 
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justice is not more endurable when it is known to be of 
legitimate origin and growth, than of arbitrary and un- 
reasonable institution ; a late editor, indeed, in one par. 
ticular, pointed out its inconsistency. '* However inge- 
nious and satisfactory these reasons may appear," ob- 
server Mr. Christian, ** there i& little consistency in the 
application of them ; for if the father did not succeed to 
the estate because it must be presumed that it had passed 
him in the course of descent, the same reason would have 
prevented the elder brother from taking an estate by 
descent from the younger. And if it did not pass to 
the father lest the lord should have been attended by a 
decrepit feudatory, the same principle would still be 
stronger to exclude the father's eldest brother from the 
inheritance, who by the rule was permitted to succeed 
to the nephew." Indeed, although the father and mother 
could not (as such) inherit lands immediately from the 
son ; yet if the father or mother were also cousins to the 
son, they might (as such) succeed to the inheritance.^ 

These nice occasions for the exercise of legal sophistry 
have however been superseded by the statute, which in 
several particulars has amended the rule. l« By the 
abolition of the necessity of actual seisin in the ancestor ; 
substituting the ' person last entitled ' for the * person 
last actually seised ;' and again, by enabftiog the lineal 
ancestor to inherit from his issue, in preference to 
collateral relatives. 

« 2 Peere Williams, 416. 
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The act of the late king for the amendmeDt of the 
law of inheritance^ declares, that in every case, descent* 
shall be traced from the purchaser ;f and to the intent 
that the pedigree may never be carried further back 
than the circumstances of the case and the nature of 
the title shall require, the person last entitled:^ to the 
land, shall, for the purposes of the act, be considered 
to have been the purchaser, unless it shall be proved 
that he inherited the same ; in which case the person 
from whom he inherited the same shall be considered to 
have been the purchaser, unless it shall be proved that 
he inherited the same; and in like manner, the last 
person from whom the land § shall be proved to have 

* The word descent shall mean the title to inherit land by 
reason of consanguinity, as well where the heir shall be an ancestor 
or collateral relation, as where he shall be a child or other issue ; 
and the expression descendants of any ancestor shall extend to 
all persons who must trace their descent through such ancestor. 
3&4 TTtZZ. IV. c. 106. #. 1. 

t The words tfie purchaser shall mean the person who last 
acquired the land otherwise than by descent, or than by any 
escheat, partition, or enclosure, by the effect of which the land 
shall have become part of or descendible in the same manner as 
other land acquired by descent. 3 & 4 Will, TV. c. 106. s. 1. 

t The expression, tJie person last entitled to land, shall extend 
to the last person who had a right thereto, whether he did or 
did not obtain the possession of the receipt of the rents and 
profits thereof. 3 & 4 WUL IV. c. 106. s, 1 . 

§ The word land shall extend to manors, advowsons, mes- 
suages, and all other hereditaments, whetlier corporeal or incor- 
poreal, and whether freehold or copyhold, or of any other tenure, 
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been inherited, shall in every case be considered to have 
been the purchaser, unless it shall be proved that he 
inherited the same.* 

And when any land shall have been devised by any 
testator who shall die after the 31st day of December, 
1833, to the heir, or to the person who shall be the heir, 
of such testator, such heir shaH be considered to have ac- 
quired the land as a devisee and not by descent; and 
when any land shall have been limited by any assuranoe^f 
executed after the said 31st day of December, ISSSy to 
the person or to the heirs of the person who shall there^ 
by have conveyed the same land, such person shall 
be considered to have acquired the same as a pur- 
chaser by virtue of such assurance, and not to be con- 

and whether descendible according to th€ common law, the 
castom of grayelkind or borough english, or any other custom, 
and to money to be laid out in the purchase of land, and to 
chattels and other personal property titmsmissible to heirs, and 
also to any. share of the same hereditaments and properties or 
any of them, and to any estate of inheritance, or estate for any 
life or lives,, or other estate transmissible to heirs, and to any 
possibility, right or title of entry or action, and to any other 
interest capable of being inherited, and whether the same estate 
possibilities, rights, titles, and Interest, or any of them,, shall be 
in possession, remainder or contingency. 3&4 WiU, IV. c. 106. «. 1. 

 3 & 4 Will. IV. c. 106. s. 2. 

t The word assurance shall mean any deed or instrument 
(other than a will) by which any land shall be conveyed or trans- 
ferred at law or in equity. 3 & 4 WiU. IV. c. 106. s, I . 
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sidered to be entitled thereto as his former estate or part 
thereof.* 

And when any person shall have acquired any land 
by purchase under a limitation to the heirs or to the 
heirs of the body of any of his ancestors, contained in 
an assurance executed after the 31st day of December^ 
1B33, or under a limitation to the heirs or to the heirs 
of the body of any of his ancestors, or under any 
limitation having the same effect, contained in a will 
of any testator who shall depart this life after the said 
31st day of December, 1833, then and in any of such 
cases, such land shall descend and the descent thereof 
shall be traced as if the ancestor named in such limita- 
tion had been the purchaser of such lands.t 

And when the person from whom the descent of any 
land is to be traced shall have had any relation, who, 
having been attainted, shall have died before such 
descent shall have taken place, then such attainder 
shall not prevent any person from inheriting such land 
who would have been capable of inheritmg the same, 

• 8 & 4 Will. IV. c. 106.8.3. 

t Ibid 8. 4. The Comini88ioners on the i!aw of Real Property 
appended to their first Report, among other pedigrees, two tables, 
illustrating the succession of heirs under certain possibilities of 
inheritance provided for in the above section of the statute ; viz. 
1, where the Propositus shall have taken by descent from his ma- 
ternal grandmother ; and 2, where he shall have taken by pur- 
chase, Avith a limitation to the heirs on the part of his mother.. 
See tables III and IV. 
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by tracing his descent through such relation, if he had 
not been attainted, unless such land shall have escheated 
in consequence of such attainder before the 1st day of 
January, 1834.* 

As to the second part of the rule which denied in- 
heritance by lineal ascent, the statute directs, that no 
brother or sister shall be considered to inherit imme- 
diately from his or her brother or sister, but every 
descent from a brother or sister shall be traced through 
the parent.f That every lineal ancestor shall be capable 
of being heir to any of his issue ; and in every case 
where there shall be no issue of the purchaser, his 
nearest lineal ancestor shall be his heir in preference to 
any person who would have been entitled to inherit, 
either by tracing his descent through such lineal an- 
cestor, or in consequence of there being no descendant 
of such lineal ancestor ; so that the father shall be pre^ 
ferred to a brother or sister, and a more remote lineal 
ancestor to any of his issue, other than a nearer lineal 
ancestor or his issued 



CAKON II. 

The male issue shall be admitted before the female. 

By this rule, sons shall be admitted before daughters; 
or as our male lawgivers have somewhat ungallantly ex- 

• 8 & 4 WUl. IV. c. 106. s. 10. t Ibid b. 5. J Ibid. s. 6. 
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pressed it, the worthiest of bl6od shall be preferred.* 
ThuSy if John Stiles die, leaving two sons, Matthew and 
Gilbert^ and two daughters, Margaret and Charlotte : 
first Matthew, and in the event of his death without 
issue, then Gilbert, shall be admitted to the succession 
in preference to both the daughters. 

The preference of males to females is agreeable to the 
law of succession among the Jews,t and also among the 
states of Greece, or at least among the Athenians,t but 
was unknown in the laws of Rome,§ or such of them as 
are now extant,— wherein brothers and sisters were 
allowed to succeed to equal portions of the inheritance. 
Without broaching the feodal question as to the greater 
dignity of blood in the two sexes, our preference of males 
to females seems to have arisen entirely from the law of 
that institution ; for, although our British ancestors, the 
Welsh, appear to have given a preference to males, || 
yet the subsequent Danish law seems to have made no 
distinction of sexes, but to have admitted all the children 
at once to the inheritance.lF But the feodal law of the 
Saxons on the Continent, brought over and first altered 
probably, by the law of Canute, gives an evident pre- 
ference of the male to the female sex ;** so that it is 

* Hale, Hist. Com. law, p. 235. § Inst. 3. 1. 6. 

t Namb. c. 27. || Stat. Wall. 12 Bdw. I. 

t Petit, LL. Attic. 2. 6. t. 6. W LL. Canut. c. 68. 

** Pater aut mater, defuncti, Alio non filies hareditatem re- 

linquent.. * Qui defunctus non filios sed Alias reliquerit, 

ad eas omnis heereditas pertineat. tit, 7. «. 1 & 4. 
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not impossible, this preference may bave been a branch 
of that imperfect system of feuds, which obtained here 
before the conquest ; especially as it is found to subsist 
among the customs of gavelkind ; and in the charter or 
laws of king Henry I., it is not given up Itke many 
Norman innovations, but is rather enforced.* By the 
genuine and original policy of the feodal constitution, no 
female could ever succeed to a proper feud^f by reason 
that they were incapable of performing those military 
services for which that system was established. But our 
rule, (unlike the Salic law, and others, in which feuds 
were most strictly retained,) does not extend to the total 
exclusion of females ; it takes a middle course, and only 
postpones them to the males ; for though daughters are 
excluded by sons, they yet succeed before any collateral 
relations. 
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CANON III. 



Where there are two or more males in equal degree, 
the eldest only shall inherit; but the females all 
gotether. 

By this rule, if a man die, leaving two sons, Matthew 
and Gilbert, and two daughters, Margaret and Char- 
lotte ; Matthew his eldest son shall alone succeed to 
his estate, in exclusion of Gilbert the second son, and 
both the daughters ; but if both the sons die without 

• c. 70. \ 1 Feud. 8. 
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Issue, before the father, the daughters Margaret and 
Charlotte shall both inherit the estate as coparceners.* 

This right of primogeniture in males seems anciently 
to have obtained only among the Jews, in whose con- 
stitution the eldest son had a double portion of the in-' 
heritance, f m the same manner as with us, by the laws 
of Henry I.,t the eldest son had the capital fee or prin- 
cipal feud of his father's possession, and no other pre- 
eminence ; as the eldest daughter also had afterwards 
the principal it)an3ion) when the estate descended in 
Coparcenary. § The Greeks, the Romans, the Britons^ 
the Saxons, and even originally the feudists, divided 
the lands equally ; some among all the children at large, 
others amoifg the males only. But when the emperors 
began to make honorary feuds or titles of nobility, it was 
found necessary, in order to preserve their dignity, to 
make them impartible,!! or as they stiled them, feuda 
individual and in consequence descendible to the eldest 
son alone. This example was further enforced by the 
inconveniences attending the splitting of estates, which 
involved a division of the military services annexed to 
them, and introducing a multitude of infant tenants in* 
capable of performing any such duty, which must ne- 
cessarily have weakened the feodal military force of the 
kingdom, besides inducing the junior scions to be con- 

* Litt. 8. 5 ; Hale, Hist. Com. Law, 238; ant^, p. 85. 
t Selden, de saoc. Ebr. c. 5. § Olanv. /. 7. c. 3. 

X c. 70. g 2 Feud. 65. 
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tent with ah inactive existence upon a reduced patri- 
mony, instead of becoming actively useful to themselves 
and society in the several paths of honorable adventure, 
military, ecclesiastical, civil or mercantile, which suc- 
cessive ages have introduced.* These reasons occasioned 
an almost total change in the method of feodal inherit-^ 
ances abroad; so that the eldest male began universally 
to succeed to the whole of the lands In all military 
tenures; and in this condition t)ie feodal constitution 
was established in England by William the Conqueror. 

It is only in the nature of the feud itself that lands in 
soccage are frequently found to have descended to all 
the sons equally, so lately as the reign of Henry II , 
when Glanvil wrote jf and that it is mentioned as a 
part of our ancient constituUon, that knights fees should 
descend to the eldest son, and soccage fees should be 
partible among the male children. It appears however, 
from Bracton, t that in the reign of Henry III, soccage 
lands, in imitation of lands held in chivalry, had almost 
entirely fallen into the succession by primogeniture, 
as the law now stands; excepting only in Kent, 
where they gloried in the preservation of their ancient 
gavelkind tenure, of which a principal feature was the 
joint inheritance of all the sons ; § and excepting in 
some particular manors and townships, where the 
local custom continued the descent, sometimes to all, 

• Hale, Hist. C. L. 221. X l- 2. c. 80. 31. 

t /. 7» c, 3 § Somner, of Gavelk. 7. 
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Sometimes to the youngest son only, or in some other 
unusual course of 8ucGe8sion« 

As to females, they are still left as they tvere by the 
ancient law j for being alike incapable of performing the 
personal services required of the feud, the preference of 
one would seem an injustice to the rest i and as a prin-^ 
cipal reason for maintaining a primogeniture ceased 
to exist, the too minute subdivision of estates was left to 
be provided against by the lords who had the disposal of 
these coheiresses in marriage. The succession by pri- 
mogeniture, however, even among females, took place 
as to the inheritance of the crown,* wherein the necessity 
of a sole and determinate succession is as great in one 
sex as in the other : and the right of sole succession, 
though not of primogeniture, was also established with 
respect to dignities and titles of honour, when the male 
course of descent terminated in females, f As if an 
earl, holding his earldom to him and the heirs of his 
body, should die, leaving only daughters, the eldest 
shall not succeed of course, but the dignity remains in 
abeyance until the king shall declare his pleasure ; for 
he, as the fountain of honour, may confer it on which of 
them he shall please, t In this disposition is preserved 
a strong trace of the ancient law of feuds, before their 
descent by primogeniture, even among the males, was 
established, namely, that the lord might bestow them on 

* Co. Litt. 165. X Co. Lilt. 16$, 

t Videant^p. lOa 
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which of the sons he thought proper, as best qualified 
to perform the services reserved. • 
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^he lineal descendantSy ia infinitum, of any person 
deceased shall represent their ancestor ; that es, 
shall stand in the same place as the person himself 
would have donCf had hie been living. 

By this rule the child, grandchild or great grandchild, 
either male or female, of the eldest son succeeds before 
the younger son or his issue, and so on in infinitum rf 
and these representatives take neither more nor less, 
but just so much as their principals would have done. 
Thus, supposing two sisters, Margaret and Charlotte ; 
and Margaret die, leaving six daughters ; and then 
John Stiles the father of the two sisters die, without / 
other issue : these six daughters shall take among 
them exactly the same as their mother Margaret would 
have done, had she been living ; that is, a moiety of the 
land of John Stiles in coparcenary : so that, upon par- 
tition, if the land be divided into twelve parts, Charlotte 
the surviving sister shall have six, and her six nieces, the 
daughters of Margaret, one part each. And this right 

* 1 Feud. 1 : prog^ssum est, ut ad filios deyeniret, in quern 
scilicet dominus hoc vellet beneficium confirmare. 
t Hale, Hist. Com. Law. 236, 237. 
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of representation equally applies to descent of gavelkind 
and borough english land, and copyholds, in the nature 
of those tenures.* 

This custom of inheritance by representation is called 
a succession in stirpes, according to the roots ; since all 
the branches inherit the same share which their root, 
whom they represent, would have done. In this man- 
ner also was the Jewish succession directed ;t but the 
Roman somewhat differed from it. They allowed the 
right of representation ; but they observed no distinction 
in rights of representation in the second degree, re- 
garding grandchildren of several deceased parents as 
representatives in common of the common ancestor. If 
any persons of equal degree with persons represented 
were still subsisting, the inheritance still descended in 
stirpes : as if one of three daughters died leaving ten 
children, and then the father died ; the two surviving 
daughters had each one third of his effects, and the ten 
grandchildren had the remaining third divided among 
them, as representative of their mother deceased : but 
if all the persons related to the deceased in the first de- 
gree were dead leaving issue, these their representatives 
in equal degree became themselves principals, and shared 
the inheritance per capita, that is, share and share alike; 
they being themselves then next in degree to the ances- 
tor in their own right, and not by right of representation. | 

• Lord Raym. 1024, 1026 ; 1 Peere Will. 65; 1 Mod. 102. 
t Selden, de sncc. Ebr. «. 1. t Nov. 110 c. 3. Inst. 3. 1. 6. 
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Thus supposing three sisters, the only children of TitiuSj 
and they all die in the lifetime of Titius, one sister 
leaving three daughters, another two, and the third one 
only ; the grandfather's inheritance by the roman law 
was divided into six parts, and one given to each of these 
six grandchildren : whereas the law of England in this 
case, would divide it into three parts, and distribute it 
per stirpeSy thus ; one third to the three children who 
represent one sister, another third to the two who re- 
present the second, and the remaining third to the one 
child who is the sole representative of her mother. 

This mode of representation is a necessary conse- 
quence of the double preference given by our law, first 
to the male issue, and next to the first born among the 
males ; for if the children of three daughters were in 
England to claim per capita^ in their own right, as next 
of kin to the grandfather, without any respect to the 
stocks whence they sprung, and those children were 
partly male and partly female ; then the eldest male 
among them would exclude not only his own brethren 
and sisters, but all the issue of the other two daughters ; 
else the law in this instance must be inconsistent with 
itself, and depart from the preference which it constantly 
gives to the males, and the first bom among persons in 
equal degree : whereas, by dividing the inheritance 
according to the roots or stirpes, the uniformity of the 
rule of descent is preserved ; the issue of the eldest son 
excludes all other pretenders, as the son himself, if living, 
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would have done ; but the issue of two daughters divide 
the inheritance between them, provided their mothers, if 
living, would have done the same; and among the 
several issues or representatives of the respective roots, 
the same preference to males, and the same right of 
primogeniture obtain, as would have obtained at the first 
among the roots themselves, the sons or daughters of the 
deceased. Thus, if a man have two sons, A and B, and 
A die leaving two sons, and then the grandfather die ; 
the eldest son of A shall succeed to the whole of his 
grandfather's estate: and if A had left only two 
daughters, they should have succeeded also to equal 
moieties of the whole, in exclusion of B and his issue. 
But if a man have only three daughters, C, D, and £ ; 
and C die leaving two sons, D leaving two daughters, 
and E, leading a daughter, and a son who is younger 
than his sister ; here, when the grandfather dies, the 
eldest son of C shall succeed to one third, in exclusion 
of the younger; the two daughters of D to another 
third in coparcenary ; and the son of E to the remaining 
third, in exclusion of his elder sister; and the same 
right of representation, guided and restrained by the 
same rules of descent, prevails downward in irifinitum. 

This right however does not appear to have been 
thoroughly established in the time of Henry II, when 
Glanvil wrote; hence, in the succession to the crown 
especially, may be attributed those frequent contests be^ 
tween the younger surviving brother, and his nephew 
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(the son and representative of the elder, deceased) in 
regard to the inheritance of their common ancestor : for 
the uncle is nearer of kin to the common stock by one 
degree than the nephew ; though the nephew, by repre- 
senting his father, inherits the right of primogeniture. 
But, (and this was of main consideration under the 
feodal tenure), the uncle was usually of more mature 
age, and better able to perform the services of the fief ; 
an influence which might also be exercised to back his 
pretensions and crush the right of an infant nephew. 
In lower Saxony indeed, proximity of blood still con- 
tinued to take precedence of representative primogeni- 
ture ; that is, the younger surviving brother is admitted 
to the inheritance before the son of the elder deceased ; 
which rule occasioned the disputes between the two 
houses of Mecklenberg, Schwerin and Strelitz, in 1692.* 
Yet, with us, as early as the 12th century, in this case, 
Glanvil,t seems to have declared for the right of the 
nephew, by representation ; provided the eldest son 
had not received a provision in lands from his father ; 
or, (according to the terms of the civil law) had not 
been forisfamiliated in his lifetime. King John how- 
ever, who kept his nephew Aithur from the throne by 
disputing this right of primogeniture, used his endea- 
vour to abolish it throughout the realm : % but in the 

• Mod. Un. Hist. xlii. 334. t 2. 7. c. 3. 

X Hale, Hist. Com. Law, 217, 229. But with reference to the 
&ct of the succession of John, earl of Morton, to the throne of 
England, in preference to his nephew Arthur, duke of Brittany, 
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time of his son, king Henry III, the rule became indis^ 
putably settled in the manner it is here laid down,* and 
as it has since continued. 



I 

CANON V. 



On failure of lineal descendants^ or issue of the person 
last seised, the inheritance shaJl descend to his col- 
lateral relations y being of the blood of the first pur^ 
chaser ; subject to the three preceding rules. 

To illustrate this rule, suppose Geoffrey Stiles to have 
purchased land which descended to John Stiles his son, 
and John to have died seised thereof, without issue : 
here, whoever succeeds to this inheritance must be of 
the blood of Geoffrey the first purchaser of the family, f 
The first purchaser, perquisitor, is he who first acquired 
the estate to his family, whether transferred to him by 

it is to be observed, that the earl did not take the crown by descent ^ 
for at the ceremonial of his coronation, Habert, archbishop of 
Canterbury, to avoid generally the difficulty of the case, thought 
it better that the earl should come in by election, and not by 
hereditary tucceition. See the archbishop'^ speech on the occa- 
sion, in Mat, Paris, p. 163. Nor did he then succeed to the 
whole inheritance of his brother the late king ; for the provinces 
of Ar{jou, Tourain and Main, in a general assembly of estates, 
declared for prince Arthur, *' upon the custom of those territories 
to prefer the elder brother^s son before the younger brother." 
* Bract. 1. 2. c. 80. s. 2. t Co. Litt. 12. 
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**^6> ^^y g»ft> or by any other method, excepting only 
Uiat ofdeseent.* The feudists frequently stile such a 
person conquisitor or conqucssfdr, and the Norman 
writers conquereur : f which, by the way, was the ap- 
pellation assumed by William the Norman, to denote 
that he was the first of his family who acquired the 
crown of England, and from whom therefore all future 
datms by descent must be derived ; though afterwards, 
by disuse of the word in a feodal sense, it became asso- 
ciated with the idea of victory, and was supposed to re- 
fer to his forcible subjugation of the dethroned Harold. 

This rule is almost peculiar to our laws and those of 
similar original ; for it was entirely unknown among the 
Jews, Greeks, and Romans; whose laws, looking no fur- 
ther than the person who died seised of an estate, as- 
signed him an heir without discriminating by what par- 
ticular title, or from what particular ancestor he derived 
it. But the law of Normandy J agrees with our law in 
this respect ; and since the law of descents in both is of 
feodal origin, it is only by a recurrence to feodal prin- 
ciples that this rule can be properly understood. 

When feuds first became hereditary, it was made a 
necessary qualification of the heir in succession to a 

* Vide tho definition of the term purcTicuer under the Statute 
of William IV., antd, p. T89. 
t Grand Const, c. 25^ fo. 40. 
t Ibid. 
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fead, that he should be of the blood of, or in other 
words, lineally descended from, the first feudatory or 
purchaser. By which regulation, if a vassal died pos- 
sessed of a fued acquired by himself, (novum feudum)^ 
it could not descend to any but his own offspring ; hence 
his own brother, because he was not descended, nor 
derived his blood from the first acquirer, could not 
inherit. But if it was/eucfum antiquum, or descended 
to the vassal from his ancestors, then his brother or 
other collateral relation descended and deriving his blood 
from the first feudatory, might succeed to the inherit- 
ance. * The feodal reason for this rule was, that a 
reward or recompence for personal service and personal 
merit, ought not to descend to any but the heirs of his 
person who had been so distinguished : and therefore, 
as in estates-tail (which a proper feud much resembled) 
80 in the feudal donation : f-^the will of the donor, or 
original lord, (when feuds exchanged their character 
of life estates for that of inheritance) not being to make 
them absolutely hereditary like the roman allodium^ but 
hereditary only sub modo; not hereditary to the col- 

• Frater fratri, sine legitimo haeredc defuncto, in beneficio qnod 
eorum patris fuit succcdat: sin autcin unus c fatribus a domi- 
no fcudiim acccperit, eo defuncto sine lei^itimo hoerede, frater 
ejus In feudum non succedit. 1 Feud. 1. § 3. 

t Crag. 1. 1. 1. 9. 8. 36. ^Nometi hseredis, in prima investitara 
expressum, tan turn ad desccndcntcs ex corpore primi vasalli ex- 
tepiliturj, ct iion ad. collate rale«, nisie^ corpore i)rimi yasalli give 
Btipitis descendant. 

k2 
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lateral relations or lineal ancestors, or husband or wife 
of the feudatory, but to the issue descended from his 
body only. 

In process of time however, when the rigour of feodal 
exactions had in some measure subsided, a method was 
invented to let in the collateral relations of the grantee 
to the inheritance, by granting him ^ifeudum novum to 
hold utfeudum antiquum ; that is, with all the qualities 
annexed to a feud derived from his ancestors ; and then 
the collateral relations were admitted to succeed in infi- 
nitum^ because they might have been of the blood of, 
that is descended from, the first imaginary purchaser. 
For since the terms of the grant did not determine 
whether this feud should be held ut feudum patemum, 
or feudum avitum, but generally utfeudum antiquum ^ 
as a feud of indefinite antiquity ; or in other words, since 
there was no restraint, from which of the ancestors of the 
grantee the feud should be supposed to have descended, 
^e law will suppose any of his ancestors, pro re nata^ 
to have been the first purchaser ; and therefore admits 
any of his collateral kindred to the inheritance, who 
shall be descended from some one of his lineal ancestors. 

Of this nature were all the grants of fee simple estates 
in this kingdom ; nor (unless in the case of a fee-tail, 
where none but the lineal descendants of the first donee 
or purchaser, could be admitted) was there contemplated 
to be such a possession as a feudum riovum to be 
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held ut novitm^ until the statute of tlie late king, for the 
amendmeut of the law of ioheritance, reversed the order of 
proof requisite in this matter, by requiring, in effect, 
that aH grants or acquirements of land should be con- 
sidered as held by the last possessor ut novum y unless 
the contrary be proved, as namely, that he inherited it 
from his ancestor.* Until then, the law of England 
looked upon every gr^nt of lands in fee simple as a/ew- 
dum novum to be held ut antiquum y as a feud whose 
antiquity was indefinite ; and to which therefore the col- 
lateral kindred of the grantee, or descendants from any 
of his lineal ancestors, by whom the lands might possibly 
have been purchased, were capable of being called to 
the inheritance. The amended rule on the contrary, 
looks upon every possessor of land as the purchaser 
thereof until it be otherwise shewn. Yet where an estate 
has really descended in a course of inheritance to the 
person so seised, the strict rule of the feodal law is still 
observed ; and none are capable of being admitted, but 
the heirs of those through whom the inheritance shall 
have passed ; for none others have demonstrably any of 
the blood of the first purchaser in them, and therefore 
cannot inherit. Thus if lands came to John Stiles by 
descent from his mother Lucy Baker, no reladon of his 
father, as such, can be his heir of those lands ; and vice 
versa, if they descended from his. father Geoffrey Stiles, 
no relation of his mother, as such, can be admitted 
thereto : for his father's kindred have none of his mo- 

• 3 & 4 WUl. IV. c. 106, s. 2. ' 
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ther's blood, nor hare his mother's relations any share 
of his father*s blood. So that, if the estate descended 
from his father's father, George Stiles, the relations of 
his father's mother, Cecilia Kempe, for the same reason, 
cannot be admitted; but those only of his father's fa- 
ther.* Hence, observes Mr. Christian) the expression, 
* heir at law,' must always be used with reference to a 
specific estate; for if an only child has taken by des- 
cent, an estate from his father, and another from his 
mother; upon his death without issue, those estates 
will descend to two different persons: so also, if his two 
grandfathers and two grandmothers had each an estate 
which descended to his father or mother, (iu the case of 
they also having been only children), then, as before, 
these four estates will descend to four different heirs.f 

By this regulation it may be observed that so far back 
as the feud is really antiquum, the law traces it, and 
will not suffer any to inherit but the blood of those 
ancestors, from whom the feud was conveyed to the late 
proprietor. But when, through length of time it can 
be traced no further, as for instance, whether George 
Stiles inherited it from his father Walter Stiles, or his 
mother Christian Smith ; or if it appear that his grand- 
father was the first grantee, and took it, by the general 
law, as a feud of indefinite antiquity ; in either of these 
cases the law admits the descendants of any ancestor of 

• See table of Descent, No. II. 
t Note to cd. of Blackst. Comm. 
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George Stiles, either patero^l or maternal, in their due 
order, to be the heirs of John Stiles to this estate: 
because in the first place it is really, and in the second 
case, it is supposed to be uncertain, whether the grand- 
father derived his title from the part of his father or 
Uiat of his mother. 

Here then is the great and general principle upon 
which the law of collateral inheritance depends ; — that 
upon failure of issue in the last proprietor, the estate 
shall descend to the blood of the first purchase^; or that 
it shall result to the heirs of the body of that ancestor, 
from whom it really has, or is supposed by fiction of law 
to have originally descended ; according to the rule laid 
down in the Year books, * in Fitzherbert, + in Brook,t 
and in Hale,§ — '*that he who would have been heir to 
the father of the deceased" [and of course to the mo- 
ther or any other purchasing ancestor] '* shall also be 
heir to the son/' 

•'To these general principles,'* says Blackstone, **the 
remaining rules are subordinate, and only designed to 
ascertain tliat purchasing ancestor, who in feudis vere 
antiquis, had in process of time been forgotten ; and in 
feuds held ut antiquis is supposed to be equally un- 
known.'* The first of these, to the exclusion of the 
half blood, has been abrogated by the statute; but the 

• M. 12 Edw. IV. 14 t Ibid. 38. 

t Abr. tit. descent, 2. ^ Hist. Com. Law, 243. 
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rule is not the less necessary to be known and under- 
stood. 



^»»^\»»l»«»^»»#»^»r^<N»^»S^ 



CANON VI. 



The Collateral heir of the person last seised, must He 
his next collateral kinsman of the whole blood. 

By this rule, as laid down by Blackstone, and still in 
force as regards any descent that took place previous 
to the 1st January yr 1834,. the collateral heir must be 
the next collateral kinsman , either personally or jure 
representationis ;* the;, proximity being reckoned ac- 
cording to the degrees of consanguinity before men- 
tioned. The brother, therefore, being in the first degree, 
he and his descendants will exclude the uncle, (and his 
issue,) who is only in the second degree. 

The method of computing the degrees of consan^ 
guinity in the civil law, and in the canon and common 
laws, is different, and varies accoixling to the several 
objects to which each is particularly directed. 

The civil law, regarding consanguinity principally 
with respect to successions, considers only die person 

* Mr. Cbristian remarks that this is only true in the paternal 
line; for when the paternal and maternal lines are both admitted 
to the inheritance, the most remote collateral Icinsman ex parte 
patemd. will inherit before the nearest ex parte TnatemA, Note» 
to cd. of Bl. Com. Vide Canon VII. 
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deceased to whom the relationship is claimed ; and 
therefore counts the degrees of kindred according to 
the number of persons through whom the claims must 
be derived from him, and makes his great nephew and 
his first cousin to be both related to him in the fourth 
degree; because there are three persons between him 
and each of them.* 

The canon law regards consanguinity principally with 
a view to prevent incestuous marriages, between those 
who have a large portion of the same blood running in 
their respective veins; and therefore retraces the descents 
to the common ancestor or sthe author of that blood, 
reckoning the degrees from him : so that the great 
nephew is related in the third canonical degree to the 
person proposed, and the first cousin in the second ; 
the former being distant three degrees from the common 
ancestor, (the father of the propositfis)^ and therefore 
deriving only one fourth of his blood from the same 
fountain with him ; the latter and also the propositus, 
being each of them distant only two degrees from the 
common ancestor, (their grandfather,) and therefore 
having one half of each of their bloods the same.f 

The common law regards consanguinity principally 
with respect to descents ; and having therein the same 
object as the civil law, the civil computation, might seem 

• Vide ant6 p. 177 ; also table of Consanguinity, p. 170. 
t Vide antd p. 176 /also table of ConsaDgulnlty, ibid. 

k3 
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the method it ought to pursue ; but as it also respects 
the purchasing ancestor, from whom the estate was de- 
rived, it therein resembles the canon law, and counts its 
degrees in the same manner. Indeed, though the de- 
grees will be differently numbered, the designation of 
person, in seeking for the next of kin, will come to ex- 
actly the same end, whichever method of computation 
we suppose the law of England to use ; since the right 
of representation, (of the father by the son, &c.,) is 
allowed to prevail in infinitum. This allowance was 
absolutely necessary, else there would have frequently 
been many claimants in exactly the same degree of kin- 
dred ; as for instance, uncles and nephews of the de- 
ceased ; a multiplicity which, though no inconvenience 
in the Roman law of partible inheritances, would yet 
have been productive of endless confusion where the 
right of sole succession, as with us, is established. The 
issue or descendants therefore of John Stiles's brother 
are ail of them in the first degree of kindred with res- 
pect to inheritances, as their father, living would have 
been ; those of his uncle in the second ; and so on — 
each being called to the succession in right of such 
their representative proximity. 

Upon this rule and the terms employed in stating it, 
it has been conceived that the true and only way of 
ascertaining an heir at law in any line or branch, is bj 
the representation of brothers or sisters in each gener- 
ation, and that the introduction of the computation of 
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kindred, either by the canon or civil law, into a treatise 
upon descents, may perplex, and can never assist ; for 
if we refer this sixth rule either to the civil or canon law, 
it will in many instances be erroneous. It is certain that 
a great grandson of the father's brother will inherit be- 
fore a son of the grandfather's brother ; yet the latter is 
the next collateral kinsman according to both the canon 
and civil computation ; for the former is in the fourth 
degree by the canon, and the sixth degree by the civil 
law ; the latter is in the third by the canon, and the 
fifth by the civil ; but in the descent of real property the 
former must be preferred.* 

The right of representation being thus established, 
the former part of the present rule requires, that on 
failure of issue of the person last seised, the inheritance 
should descend to the issue of his next immediate ances- 
tor. Thus, if John Stiles died without issue, his estate 
would pass to Francis his brother, as being lineally des- 
cended from GecfTrey Stiles his next immediate ances- 
tor, or father. On failure of brethren or sisters and 
their issue, it would go to the uncle of John Stiles, the 
lineal descendant' of his grandfather George, and so on 
in infinitum.\ 

* Christian, note to ed. of Bl. Comm. 

t By the statute, if the father should be living, the estate will 
pass to him in preference to the brother, and to the grandfather 
in preference to the uncle.— ^ & 4 Will. IV. c. 106, s. 5; antd, p. 
103. 
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And here it is to be noticed, that although, according 
to the first rule, the lineal ancestors were incapable them* 
selves of succeeding to the estate, upon the feodal pre- 
sumption that it must already have passed them, they 
are yet the common stocks whence the next successor 
must spring: and therefore, in the Jewish law,* which 
in this particular corresponds with the law of England, 
the father or other lineal ancestor, though long since 
dead, is himself said to be the heir, as being represented 
by the persons of his issue, who are held to succeed, not 
in their own right, as brethren, uncles, c^c, but in right 
of representation, as the sons of the father, grandfather, 
&c. of the deceased. t Recurrence to the immediate 
ancestor in all cases of primary collateral descents, is in 
fact, the spirit of the amended rule of inheritance as es- 
tablished by statute ; X and until it came into operation, 
although the parent, as the common ancestor of his 
children, might have been the root of the inheritance, 
it was yet not necessary to name him in making out the 
pedigree of collateral succession among them ; for the 
descent between two brothers was held to be an imme- 
diate descent; and therefore title might have been made 
by one brother or his representatives, to or through 
another, without mentioning their common father : § as 
if Geoffrey Stiles had two sons, John and Francis, Fran- 
cis might have claimed as heir to John, without naming 

• Numb. c. 27. t Selden, de succ. Ebr. c. 12. 

t 3 & 4 Will. IV. c. 106. B. 5. antd p. 192. 

§ 1 Sid. 196. 1 VeDtr. 423. 1 Lev. 60. 12 Mod. 619. 
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their father Geoffrey ; and so the son of Francis might 
have claimed as cousin and heir to Matthew the son of 
John, without naming the grandfather, viz. as son of 
Francis, who was the brother of John, the father of 
Matthew. But the feodal rule which forbad the suc- 
cession of the lineal ancestor, and in such a case obliter- 
ated him, as it were, from the pedigree ; in other respects, 
as indeed of necessity, regarded the common ancestors 
as the fountains of inheritable blood. In order therefore 
to ascertain the collateral heir of John Stiles, it is first 
necessary to recur to his ancestors in the first degree ; 
and if tliey have left any other issue besides John, that 
issue will be his heir. In default of such issue, we 
ascend one step higher, to the ancestors in the second 
degree, and then to those in the third, and fourth, and 
so upward, in infinitum ; till some ancestors be found 
who have other issue descending from them besides the 
deceased, in a parallel or collateral line. From these 
ancestors the heir of John Stiles must derive his descent ; 
and in such derivation the same rules must be observed, 
with regard to sex, primogeniture, and representation, as 
have been laid down with regard to lineal descents from 
the person of the last proprietor ; and this will be the 
course of enquiry, whether it refer to the old law of 
inheritance, as where the propositus shall be the person 
last seised or in possession ; or under the statute, where 
he shall be considered the purchaser, or is the person 
last entitled to the land.* 

• 3 & 4 Will. IV. c. 106. s. 2 ; ant6 p. 189. 
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An exception to this rule formerly existed in the 
exclusion of the half blood, now conditionally admitted 
in the order prescribed in the act of the late king ; 
though indeed the rule may be said still to exist, in so 
far, as the total exclusion will yet Operate in all descents 
previous to the first day of January, 1834, when the 
enactment took effect. Until that date, the heir need 
not to have been ^* the nearest kinsman absolutely ; 
but," says Blackstone, ** sub modo only ; that is, ha 
was required to be the nearest kinsman of the whoh 
blood ; for a nearer kinsman of the half blood would 
have been passed over and entirely excluded in favour 
of a distant kinsman of the whole blood.*' 

A kinsman of the whole blood, is one derived, not 
only from the same ancestor, but from the same couple 
of ancestors. Thus, the blood of John Stiles being 
composed of those of Geoffrey Stiles his father, and 
Lucy Baker his mother, his brother Francis, descended 
from both the same parents, has entirely the same blood 
with John Stiles; or he is his brother of the whole 
blood. But if, after the death of Geoffrey, Lucy Baker, 
the mother, marry a second husband, Lewis Gay, and 
have issue by him ; the blood of this issue is only half 
the same as that of John Stiles, so that he is only his 
brother of the half blood, and for that reason they could 
not inherit to each other. So also if the father had two 
tons, A. and B. by different venters or wives ; these 
two brethen are not brethren of the whole blood, and 
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therefore could not inherit to each other, but the estate 
would rather escheat to the lord. And even if the 
father had died, and his lands descended to A. who 
entered, and died seised, without issue, still B. could 
not be heir to the estate, because he is only of the half 
blood to A., the person last seised : but if A. had died 
witliout entry, then B, might have inherited ; not as 
heir to A. his half brother, but as heir to their common 
father, who was the person last actually seised.* 

** The total exclusion of the half blood from the 
inheritance, peculiar almost to the law of England, is 
looked upon,'' says Blackstone, '' as a strange hardship 
by those unacquainted with the reasons on which it is 
grounded." These reasons, as we have elsewhere given 
those of the Commissioners for the abolition of the 
rule,t it will be interesting to append. " But these 
censures," continues the learned Commentator, ** arise 
from a misapprehension of the rule, which is not so 
much to be considered in the light of a rule of descent 
as of a rule of evidence, — an auxiliary rule to carry a 
former into execution : for the great and most universal 
principle of collateral inheritances, being that an heir to 
a feudum antiquum must be q^ the blood of the first^ 
feudatory or purchaser, that is to say, derived in a 
lineal course of descent from him, it was originally 
requisite to make out the pedigree of the heir from the 
first donee or purchaser, and to show that such heir was 

• Hale, Hist. Com. Law, 238. t Ante p. 152. 
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his lineal representative. But when, by length of time 
and a long course of descents, it came to be forgotten who 
was really the first feudatory or purchaser, so that the 
proof of an actual descent from him became impossible ; 
the law then substituted what had been termed a rea- 
sonable instead of an impossible proof,* — remitting the 
proof of an actual descent from the first purchaser, it 
required in lieu of it that the claimants should be next 
of the whole blood to the person last in possession (or 
derived from the same couple of ancestors) which seems 
to answer the same end as if the^ pedigree could have 
been traced in a direct line to the first purchaser : for a 
continued succession of the whole blood as thus defined, 
always represented by a kinsman derived from a stock 
common to himself and to the person last seised, such 
kinsman, after the junction of th^ir blood inter one 
course of ancestry, seems as near as may be, derived 
from and to represent that unknown ancestor from 
whom the inheritance is supposed to have descended to 
his predecessor. But a kinsman of the half blood, 
having, above the common stock, only one half of his 
ancestors of the same blood, there is not in him the 
same probabilityf of that standing required in law, that 
Jie be derived from thetblood of the first purchaser. 

* Wright'8 Ten. 186. 

t This reason, observed lord Hedesdale, will, on examination 
be found unsatisfactory, and indeed not founded in truth. It is 
not true that in all or even in most cases, there is a greater 
probability that a kinsman of the whole blood is derived from 
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" To illustrate this by example, suppose John and 
Francis Stiles brothers by the same father and mother, and 
another son of the same mother by Lewis Gay, a second 
husband. Here, if Johti died seised of lands, the 
descent of which to him was Uncertain, whether from 
his father or mother ; in this case his brother Francis, 
of the whole blood would have been qualiBed to be his 
heir, for he is sure to be in the line of descent from the 
first purchaser on either side, whether it had been on 
that of the father or the mother. But if Francis should 
have died before John, without issue, the mother's son . 
by Lewis Gay (brother of the half blood) would have 
been incapable of being heir, for he could not prove his 
descent from the first purchaser who was unknown, nor 
had he that fair probability which the law admitted as 
presumptive evidence, since he was as likely not to be 
descended from the line of the first purchaser as to be 
so descended ; and therefore the inheritance would pass 



the first purchaser than a kinsman of the half blood : or that a 
kinsman of the half blood has in all or even in most cases, fewer 
common ancestors of the person last seised, than a kinsman of 
the whole blood. My brother of the halfJblood (the issue of my 
father) has one ancestor (my father) more in common with me 
than my uncle of the whole blood ; seyeral more than my great 
uncle; and more, almost immeasureably more than the des- 
cendants of my paternal grandmother's maternal grandfather. 
Yet all these may inherit an estate descended to me from my 
father and purchased by him, though my half brother, the son 
of my father, cannot inherit. MS, cited by Mr. Hovenden, 
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to the nearest relation possessed of this presumptive 
proof, namely, by being of the whole blood. 

*• This being the rule in feudis antiquis^ where there 
did once exist a purchasing ancestor, who is forgotten : 
it was also the case in feudis novis held ut antiquis,* 
where the purchasing ancestor existed only in fiction, of 
law, for the purpose of retracing the ancestors of the 
propositus, and the discovery of his kindred » to the 
remotest possibility : upon which fiction were all inherit- 
able lands holden, as derived from some uncertain in> 
definite progenitor ; so that any of the collateral kindred 
of the actual purchaser, of the whole blood, might 
inherit ; but the half blood were excluded : for in 
judgment of law, the former were likely to be descended 
from this indefinite ancestor, but ,the half blood in- 
herited only an even chance of the same probability. 
Nor," continues the Commentator, "should it be 
thought hard, that a brother of the purchaser, of the 
half blood, must thus be disinherited, and a more remote 
relation of the whole blood admitted, upon such a 
supposition and fiction of law ; since it is only upon a 
like supposition and fiction that brethren of purchasers 
(whether of the ^hole or half blood) were at all admitted 
to inherit: for in feudis stride novis (the original 
feodal tenure) neither brethren nor any other collaterals 
were admitted. The tenure in feudis antiquis, which 
naturally grew out of the former by course of time, 

• Vide aatd p. 206, 
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softened down the principle of its predecessor so far as 
to admit the collateral entire blood of the original 
feudatory; and this principle conceded to a feudum 
novum, by a fiction of inheritance where in fact none 
appertained to it, it is only just and equitable that it 
should be subject to the same restrictions as well as the 
same latitude of descent. 

" When explained, perhaps, the exclusion of the half 
blood will not appear altogether so unreasonable as be- 
fore. It is certainly a very fine spun and subtle nicety » 
but, considering' the principle upon which our law is 
founded, it is not an injustice nor always a hardship ; 
since even the succession of the whole blood was origin- 
ally a beneficial indulgence, jrather than the strict right 
of collaterals. The doctrine of the whole blood was 
calculated to supply the frequent impossibility of prov* 
ing a descent from the first purchaser, without some 
proof of which no inheritance could be admitted ; and 
this purpose, for the most part, it effectually answered; 
— for the most part, because it did not, neither can any 
other method answer this purpose entirely. For though 
all the ancestors of John Stiles, above the common 
stock, are also the ancestors of his collateral kinsman of 
the whole blood ; yet unless that common stock be in 
the first degree, (unless they have the same father and 
mother), there will be intermediate ancestors below the 
common stock, that belong to either of them respective- 
ly, from which the other is not descended, and there- 
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fore can have none of their blood. Thus, thougli John 
Stiles and his brother of the whole blood can each have 
no other ancestors than what are in common to them 
both ; yet witn regard to his uncle, where the common 
stock is removed one degree higher, (to the grandfather 
and grandmother), one half of John's ancestors will not 
be the ancestors of his uncle ; his patruus or father's 
brother, derives not his descent from John's maternal 
ancestors ; nor his avunculus or mother's brother, from 
those in the paternal line. Here then the supply of 
proof is deficient, and by no means amounts to a cer- 
tainty ; and the higher the common stock is removed, 
the more will the probability decrease. And upon the 
same principle of calculation, the half blood have al- 
ways a much less chance ,to be descended from an un- 
known indefinite ancestor of the deceased than the whole 
blood in the same degree* As in the first degree, the 
whole brother of John Stiles is sure to be descended from 
that unknown ancestor ; while his half brother has only 
an even chance, for half John's ancestors are not his. 
So in the second degree, John's uncle of the whole blood 
has an even chance; but the chances are three to one 
against his uncle of the half blood, for three fourths of 
John's ancestors are not his. In like manner, in the 
third degree, the chances are only three to one against 
John's great uncle of the whole blood, but they are 
seven to one against his great uncle of the half blood, 
for seven eights of John's ancestors have no connection 
in blood with him. Therefore, the much less probability 
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of the descent of the half blood from the fifst purchaser, 
compared with . that of the whole blood, in the several 
degrees,* occasioned a general exclusion of the half 
> blood in all. 

'< In some instances however, the exclusion is carried 
further than the principle upon which it turns will 
warrant, particularly when a kinsman of the whole blood 
in a remoter degree, as the uncle or great uncle, is pre- 
ferred to one of the half blood in a nearer degree, as the 
brother; for the half brother has the same chance of 
being descended from the purchasing ancestor as the 
uncle, and a thrice f better chance than the great uncle, 
or kinsman in the third degree. Nor does the same 
rule which excludes the half blood by the same father, 
carry with it the same force of feodal argument in its 
favour ; for if a man have two sons by different venters, 
and the estate on his death descends from him to the 
eldest, who enters and dies without issue ; here the rule 
which was introduced only to supply the proof of a 
descent from the first purchaser, excludes the younger 
son because he is not of the whole blood to the last 
proprietor ; although the estate notoriously descended 
from the father, dnd both the brothers confessedly sprung 

* But see Note, antd. p. 218. 

t For tfirice should be read ttoice ; for the half brother has 
one chance in two, the great unclf one in fo«r ; the chance of the 
half brother is therefore twice better than that of the great uncle. 
— Chrittian* 
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from him : so that the uncertainty assumed in the case 
of the uterine brother will not here hold, for although 
admitted to be only of the half blood, it is demonstrable 
that the half brother of the same father must be of the 
blood of the first purchaser, who was either the father 
or some of the father's ancestors. 

** Indeed it is this very instance of excluding a/ratet^ 
coTisanguineuSy or brother of the father s side, from an 
inheritance descended a patre^ tliat Craig * has singled 
out, on which to ground his strictures on the Eng- 
lish law of half blood. And really it should seem 
as if originally the custom of excluding the half blood 
b Normandy, + extended only to exclude a frater uter- 
inus, when the inheritance descended a palre^ and vice 
versd: and possibly in England also, as it remained a 
doubt even in the time of Bracton,t and of Fleta»% 
whether the half blood on the father's side was excluded 
from the inheritance, which originally descended from 
the common father, or only from such as descended 
from the respective ihothers, and from newly purehaaed 
lands. So also the rule of law as laid down by 
Fortescue,!! extends no further than this ; frater fratrx 
titer ino non succedet in hcBreditaie paterna : and it is 
worthy of observation, that the highest inheritance in 
this nation, viz., the crown of these realms, may descend 

• I. 2. t. 10. 8. 14. § L 6. c. 1. B. 14. 

t Grand Coust. c. 25. I de ]«Qd. LL. Angl. fi^ 

t I. 2. c. 30. 8. 3. 
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to the half blood of the preceding Sovereign,* so that it 
be the blood of the first monarch purchaser, or in feodal 
language, Conqueror of the reigning family ; indeed it 
actually did descend from king Edward the Sixth to 
queen Mary, and from her to queen Elizabeth, who were 
respectively of the half blood to each other. The reason 
in this case assigned is, that the royal pedigree being 
always a matter of notoriety, there existed no occasion 
for calling in aid the auxiliary rule of presumptive evi- 
dence of descent from the royal stock, which from the 
Conquest was William the Norman ; and from the 
Revolution (by act of parliament,t) the princess Sophia 
of Hanover. Nor in. estates tail, where the pedigree of 
the first donee must be strictly proved, is half blood any 
impediment to the descent;! the lineage being clearly 
made out, there is no need of this auxiliary proof.§ How 
far it might be desirable for the legislature to give relief, 
by amending the law of descents in one or two instances, 
and ordaining that the half blood might always inherit, 
where the estate notoriously descended from its own 
proper ancestor ; and, in cases of new purchased lands 
or uncertain descents, should never be excluded by the 
whole blood in a remoter degree ; or how far a private 

• Plowd. 245. Co. Litt. 15. 

t 12. Will. III. c. 2. 

X Litt. 8. 14, 15. 

§ In titles of honor half blood is no impediment to the descent; 
bat a title can only be transmitted to those who are descended 
from the first person ennobled. Co, Litt, 15. Vide antd, p. 90. 
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inconvenience sliould still be submitted to, rather than 
a long established rule should be shaken,* it is not for 
me to determine. 

After an interval however, of three quarters of a 
century, the legislature at length determined that the rule 
should give way to the inconvenience, and the statute of 
William the Fourth, in compliance with the suggestion 
of the Committee on the law of real property ,+ enacted, 
that, as to all descents from and after the first day of 
January, 1834, '^ any person related to the person from 
whom the descent is to the traced by the half bloody 
shall be capable of being his heir ; and the place in 

* This idea suggests a strange anomaly in the institution of 
laws, that an obsolete rule which had become a wrong, should 
be perpetuated for the sake of its antiquity. Lord Bedesdale, 
whose remarks have hereinbefore received honorable mention, 
suggested an injustice, which in reference to the circumstance 
stated in the last note, might bear hard upon his order. ''The 
inconveniences" observed his lordship, ''arising from the ex- 
clusion of the half blood is generally guarded against by settle- 
ments and wills ; but it may lead to something worse than private 
inconvenience, it may become of public consequence, when the 
descent of a peerage upon a brother of the half blood is unaccom- 
panied by the estate which ought to support the peer, and render 
him that independent member of the legislature, which it is so 
much the interest of the public he should be : a remote kinsman 
or x>erhaps the crown taking the patrimony of the family, and 
leaving the heir in a poverty injurious to his country. MS. cited 
by Mr, Hovenden, 

t Ant^, p. 158. 
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which any slich relation by the half blood shall stand in 
the order of inheritance, so as to be entitled to inherit, 
.shall be next after any relation p the same degree of the 
whole blood, and his issue, where the common ancestor 
shall be a male, and next after the common ancestor 
where such common ancestor shall be a female ; so that 
the brother of the half blood on the part of the father, 
shall inherit next after the sisters of the whole blood on 
the part of the father, and their issue ; and the brother of 
the half blood on the part of the mother^ shall inherit 
next after the mother.* 

And here^ in either application of the rule, arises a 
question, that will le^d to t)ie consideration of the last 
canon of inheritance. In the second, third, fourth, and 
every superior degree, every man has many couples of 
ancestors, increasing according to the distance, in a 
geometrical proportion upward,t the descendants of 
all which respective couples are representatively related 
to him in the same degree. Thus, in the second degree, 
the issue of George and Cecilia Stiles, and of Andrew 
and Esther Baker, the two grandsires and grandmothers 
of John Stiles, are each in the same degree of pro* 
pinquity; in the third degree, the respective issue of 
Walter and Christian Stiles, of Luke and Frances 
Kempe, of Herbert and Hannah Baker, and of James 
and Emma Thorpe, are, upon the extinction of the two 
inferior degrees, all equally entitled to call themselves 

t 3 ^ 4 Wm. IV. c. 106. 8. 9. t Vide page 171. 

L 
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the kindred of John Stiles. To avoid, therefore the 
confusion and uncertainty that must arise between 
the several stocks wherein the purchasing ancestor must 
be sought, and to determine which of these descendants 
is to be called to the inheritance, has been made the 
subject of the seventh and last rule or canon. 



CANON VIZ. 

In collateral inheritances the male stocks shall he 
preferred before the female ; (that is, kindred de- 
rived from the blood of the male ancestors shall he 
admitted before those from the blood of the female) 
— unless where the lands have, in fact, descended 
from a female. 

This rule is an application of the principle of lineal 
descents to collateral inheritance, and seems to have 
been established in order to effectuate and carry out 
the fifth rule or canon, which requires that every heir 
shall be of the blood of the first purchaser. Thus, the 
relations on the father's side are admitted in infinitum, 
before those on the mother's side are admitted at all:* 
and the relations of the father's father before those of the 
father's mother; and so on. By this arrangement, when, 
after a long course of descents, the first purchaser may 
not easily have been traced, as the nearest approach to 

• Litt. §. 4. 
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» representation, it was endeavoured to discover him in 
the next relation of the whole blood to the person last 
in possession : and as by the second rule, a preference 
had been given to males through the whole course of 
lineal descent from the first purchaser, it was judged 
more likely that the lands should have descended to the 
last tenant from his male than from his female ancestors ; 
from the father, for instance, rather than from the 
mother ; from the father's father rather than the father's 
mother : so that, by retracing the inheritance through 
the male line, an heir was sought in the next relation 
on the side of the father, the father's father, and so 
upward, as the most probable way of continuing the 
succession in the line of the first purchaser — a doctrine 
to which, upon the feodal original, all the rules had 
reference. 

As this was the foundation of the preference of the 
agnati, or male stocks, in the law of England, so when- 
ever the lands have notoriously descended to a man 
from his mother's side, the rule is reversed, and no 
relation by the father's side, as such, can be admitted to 
them, because he cannot possibly be of the blood of the 
first purchaser : and e conversoy if the lands descended 
from the father's side, no relation of the mother, as such, 
can inherit. So that by example, if they descended to 
John Stiles from his father's mother, Cecilia Kempe, 
not only is the blood of Lucy Baker his mother, but 
also of George Stiles his father's father, excluded from 

l2 
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the inheritance. And in like manner, if lands be known 
to have descended from Frances Holland, the mother of 
Cecilia Kempe, the line not only of Lucy Baker, and of 
George Stiles, but also of Luke Kempe, the father of 
Cecilia, is excluded. On the contrary, when the descent 
of lands, whether from the male or female branches is 
forgotten or never known, as in the case of an estate 
acquired by purchase under the old law of inheritance, 
to be holden ut feudum antiquum^ or under the 
amended rule, the right pf inheritance first runs up the 
father's side, with a preference to the male stocks in 
every instance ; and if it find no heir there, it then and 
only under such circumstances, resorts to the mother's 
side, in order to find heirs that may possibly be derived 
firom the original purchaser. 

With this general principle, we may proceed to ex- 
emplify the preceding rules, by tracing an imaginary 
pedigree, showing the process by which an heir is to be 
sought, to one, as represented by John Stiles^* who 
under the old law, died seised of lands which he had 
himself acquired, and therefore held as a feud of in- 
definite antiquity; or under the amended rule, died 
either in possession of or entitled to. 

In the Brst place, succeeds the eldest son, Matthew 
Stiles or his issue. f If the line of Matthew be extinct » 
then Gilbert Stiles, and the other sons, respectively in 

* Vide Ibble of Descent, II. t Ibid. No. 1. 
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order of birth, or their issue,* In default of the dons, 
all the daughters together will become entitled, vi2. 
Margaret and Charlotte Stiles, or their issue. f On 
failure of the descendants of John Stiles, Geoffrey Stiles, 
his father, is taken as a common stock \X and his other 
issue by the same mother, Lucy Baker, is to be called 
in : and first of them, Francis Stiles, the eldest brother 
of the whole blood, or his i3sue.§ In default, succeeds 
Oliver Stiles, and the other brothers of the whole blood, 
respectively in the order of birth, or their issue ;|| and 
in default of the sons or any issue of them, then all the 
sisters of the whole blood together become entitled, 
viz. Bridget and Alice Stiles, or their issue.lT This 
generation failing of representatives, the issue of George 
and Cecilia Stiles, his father's parents, become objects 
of enquiry ;*• respect being still had in sex to priority of 
the male; and in that sex to seniority of birth, ff In default 

• Vide Table of Descent, No. 2. t Ibid. No. S. 

X According to the amended rale, Geoffrey Stiles the father, 
if living, is next in succession to the inheritance. Stat, 3^4 
With IV. <?. 106. *. 6. TabU of Descent, No, 4. 

§ Table of Descent, No. 5. || Ibid. No. 6. 

IT Ibid. No. 7. By the amended rule, next follow in order of 
succession, the children of the half blood of Geoffrey Stiles, the 
males taking according to seniority, the females all together. 
Table of Descent, No. 8, 9. And by the same rule, next in 
succession is George Stiles, the &ther of Geoffrey. Tdble qf 
Descent, No, 10. •• Table of Descent, No. 11. 

tt According to the amended rule, here the children of the half 
blood of George Stiles are, in the order of suecession, the males 
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of these, then the issue of WsJter and Christian Stiles, 
the parents of his paternal grandfather.* Then the issue 
of Richard and Anne Stiles, the parents of his paternal 
grandfather's father ;t and so on in the paternal grand- 
father's paternal line, or blood of Walter Stiles, m 
injinitum,l In defect of these, the issue of William and 
Jane Smith, the parents of his paternal grandfather's 

taking iu order of birth, the females all together. Table qf 
Deteent, No. 12. And in deiault, then Walter Stiles, the iatber of 
George Stiles, takes precedence of his other children. Table qf 
Descent y No. 13* 

* Table of Descent. No. 14. The amended rale here introdaces 
the children of the half blood of Walter Stiles, males in priority 
of birth, and females all together. Table qf Deicent, No, 15. 
And in default, then Bichard Stiles, the father of Walter, takes 
precedence of his other children. Table qf Descent, No. 16. 

t Table of Descent, No. 17. 

t Here the amended role offers a material variation, which 
admits classes (Table of Descent) No. 18, 19, 20, and 21 ; the 
two latter for the reasons before mentioned ; and the two former 
by the following section of the statute, tIz. ''that where there 
shall be a failure of male paternal ancestors of the person from 
whom the descent is to be traced, and their descendants, the mo- 
ther of his more remote male paternal ancestor, or her des* 
eendants, shall be the heir or heirs of such person in preference to 
the mother of a less remote male paternal ancestor, or her des- 
cendants ; and where there shall be a failure (»f male maternal 
ancestors of such person, and their descendants, the mother of 
his more remote male maternal ancestor, and her descendants, 
shall be the heir or heirs of such person in preferenice to the 
mother of a less remote male maternal ancestor, and her 
d^scendaots." 3^4 WUl. IV. e. 106. «. 8. 
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tnother,* will eome in ; and so on in the paternal 
grandfather's maternal line, or blood of Christian 
Smith, in infinitum; till both the immediate bloods 
of George Stiles the paternal grandfather, are spent.f 
Then in the order of succession come the other issue of 
Luke and Frances Kempe, the parents of John 
Stiles* s paternal grandmother : X then the issue of 

* Table of Descent, No. 22. 

t The amended rale last mentioned (see last note) including 
class ( Table of Descent) No. 23; and next in succession No. 24 : 
No. 25, and 26, viz. the half blood and the lineal ancestor, being 
next entitled in their order, by a previous amendment. 

i Table of Descent, No. 27. Here, until the point was adjusted 

by the recent statute, a nice question of proximity was at issue. 

The doctrine was held by justice Manwode, in the case of Clere 

and Brooke, (Plowd, 450^ whence it became adopted by lord 

Bacon (Elem, c. I) and sir Matthew Hale, (Hist, C. X. 240, 244^ 

that class No. 27 (or No. XI. of the old table of descent) should 

take precedence of No. 22 (or No. X. of the old table); but Dr. 

Blackstone obser?es, that from Plowden's r^ort, it appears very 

many gentlemen of the law were dissatisfied with justice 

Manwodje's position ; and himself dissents from it for several 

reasons which seem forcible and just (Law Tracts, v. 1. j?. 231^ : 

among others that it contradicts the allowed doctrine of sir 

Edward Coke, who lays it down (under different names) that the 

blood of the Kempe's (cUias Sandies) shall not Inherit till the 

blood of the StOes's (alias Fairfields) Ml. (Co. Lvtt. 12 h. 

Hawk. Abr, in loc.) The blood of Stiles certainly does not fail 

till both No. 27 (XI.) and 22 (X.) are extinct; wherefore No. 27 

(the blood of Kempe) ought not to inherit till then. Further, 

the old rule prescribes, that '' Cestuy que doit inheriter al pere, 

doit inheriter al fitz^ (Fitzh. alnr. t. desc, 2) : and so sir 
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Thomas and Sarab Kempe, the parents of his paternal 
grandmother's father:* and so on in the paternal 
grandmother's paternal line, or blood of Luke Kempe, 
in infinitum,^ Fn default of these, the issue of Charles 
and Mary Holland, the parents of his paternal grand- 
mother t come in; and so on in the paternal grand- 
mother's maternal line, or blood of Frances Holland, in 
infinitum; till both the immediate bloods of Cecilia 
Kempe, the paternal grandmother are also spent :^ 

• 

Matthew Hale says, '' tliat though the law excludes the father 
from inheriting, yet it substitutes and directs the descent as it 
should have been, had the father inherited." (Hist, C. L, 243^ 
And as it was settled by the resolution in Clere and Brooke, tliat 
No. 22 should have inherited to Geoffrey Stiles, the father, before 
No. 27 ; so therefore No. 22 ought also to be preferred in inheriting 
to John Stiles the son. (Law Tracts, v. 1 . p. 234^ The opinion 
of Dr. Blackstone has been since appreciated by the Comniis^ 
sioners on the law of Real Property ; and adopted in the new law 
of inheritance as numbered in the amended table of descent.— « 
Stat, 3 & 4 Will, IV. c, 106. *. 7. Vide, p, 235. n.* 

* Table of Descent, No. 30. The amended rule however gives 
preference, first to children of the half blood of Luke Kempe, 
male and female, (Table of Descent, No, 2S); and secondly to 
the lineal ancestor, Thomas Kempe. Table of Descent, No, 29. 

t The amended rule also including the female ancestors and 
their desceudaints (Tcible of Descent, No. Zl and 32^; and the 
uterine half blood.— JZ»uf. No, 33. 

i Table of Descent, No. 35. The amended rule however gives 
precedence to the immediate lineal ancestor, Charles Holland.—^ 
Ibid. No. 34. 

§ The amended rule also including the female ancestors and 
their descendants.— To&Z^ qf Descent, No. 36. 
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'when the paternal blood of John Stiles thus entirely 
failing, an heir may then, and not until then, be sought 
among his maternal relations,* respectively, of the blood 
of Baker, Willis, Thorpe, and White; observing the 
same successive order of inheritance as in the paternal 
line.f 

Besides referring to the table of descent for demon- 
stration and comparison of the ancient with the amended 
rule, the following tabular arrangement of the same 
assumed facts narrated in the preceding pages, will 
perhaps assist in developing a clear comprehension of 
both; the one as operating in all cases of pedigree 
retrospectively from the first day of January, 1834, 
when the amended rule became prospectively the law 
of inheritance. The order of succession by the 
former (or exclusive) rule is here indicated by 

* So also the amended rule ; which iu both the paternal and 
maternal lines, preserTes an entire priority to the males. The 
-statute enacts, ''that none of the maternal ancestors of the i>er- 
Bon from whom the descent is to be traced, nor any of their des- 
t^ndants, shall be capable of inheriting until all his paternal 
-ancestors and their descendants shall have failed ; and also that 
no female paternal ancestor of sach person, nor any of her des- 
cendants, shall be capable of inheriting until all his male paternal 
ancestors and their descendants shall have failed; and that no 
female maternal ancestor of such person, nor any of her des- 
cendants, shall be capable of inheriting until all his male mater^ 
nal ancestors, and their descendants, shall 1ia?e failed."— <3 ^ 4 
WiU. IV. c, 106. *. 7. 

t See table of descent, No. 87 to 66. 

L 3 
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the roman numeral letters; the amended rule by the 
common ciphers ; the right of parties accruing thereby 
1[>eing further distinguished by italics* 

I 1 Matthew Stiles, eldest son 

II 2 Gilbert Stiles, second son 

III 3 Female issae of John Stiles, all together 
4 Oeoffrey, father qfjohn Stiles 

IV 5 Francis, eldest brotlier of John Stiles 

V 6 Oliver, 6econd brother of John Stiles 

VI 7 Female issue of Geoffrey Stiles, sisters of John Stiles 

8 William f son of Geoffrey Stiles of the half blood 

9 Female issue of Geoffrey Stiles tfthe Jialf blood 
10 George Stiles, paternal grandfather. 

VII 11 Issue of George and Cecilia Stiles 

1 2 Issue qf George Stiles of the liaJf blood, 

13 Walter Stiles, paternal grandfather's father 
VIII 14 Issue of Walter and Christian Stiles 

15 Issue of Walter Stiles of the half blood 

16 Richard Stiles, paternal grandfather's paternal 

grandfather 

IX 17 Issue of Richard and Anne Stiles 

18 Anne Godfrey, paternal gran^ather*s paternal 

grandmother 

19 Christian Smith, paternal grandfitther^s mother 

20 Issue of Christian Smith qf the half blood 

21 William Smith, paternal grandmother^s maternal 

grandfather 

X 22 Issue of William and Jane Smith 

23 Jane King, paternal grandfather's maternal grand' 

mjothat 

24 Cecilia Kempe, paternal grandmjother ^ 

25 Issue of Cecilia Kempe of the half blood 

26 Luke Kempe, paternal grandmother's father 
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Xt 21 Issue of Luke and Franees Kempe 

28 Isme of lAike Kempe qf the haif blood 

29 ThomoM Kempe, paternal grandmot?ier^i paternal' 

ffrancffatJier 
XII 30 Issue of Thomas and Sarah Kempe 

31 Sarah Browne, paternal gramdaawtheir't paternal 

grandmother 

32 Frances Holland, paternal grandnwther't motfier 

33 Issue qf Franees Holland qf the ha^ blood 

34 Charles HoUand, paternal grandmother's maternal 

grantffather 
XIII 35 Issue of Charles and Mary Holland 

36 Mary Wilson, paternal grandmother's maternal 
grandmother 

 PATERNAL LINE EXTINCT. 
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37 Jjuey Baker, mother qfJohn Stiles, Uut Proprietor 

38 Lewis Oay, son qfLwcy Baker, and brother qf tTie 

haif blood qfJohn StOes 

39 Female issue qf Lucy Baker, and sisters qf the haff 

blood qfJokn Stiles 

40 Andrew Baker, maternal graneffatfier 

XIV 41 Issue of Andrew and Esther Baker 

42 Issue qf Andrew Baker qfthe haff blood 

43 Herbert Baker, maternal grandfalhe^s father 

XV 44 Issue of Herbert and Hannah Baker 

45 Issue qf Herbert Baker qfthehaHf blood 

46 Henry Baker, maternal grandfathers paternal 

grandfather 
XYI 47 Issue of Henry and Susan Baker 
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48 Stuah Batei, maternal grandfather'i pdternal 

grandjnother 
4D Hannah Willit, maternal gramtfather^t mother 

60 l9tue qf Hannah Willis qf the half blood 

61 Edibard Willis, maternal grdn4father*s maternal 

gramfftUher 
XVII 62 Issue of Edward and Dorothy Willis 

63 Dorothy Cartery maternal grandfather^s maternal 

grandmiother 

64 Esther Thorpe, maternal grandmotlier 
66 Issue of Esther Thorpe qf the half blood 

66 Jam£s Thorpe, matenml grandmother* s father 

XVill 67 Issue of James and Emma Thorpe 

68 Issue qf James Thorpe qf the haJlf blood 

69 Daniel Thorpe, maternal gfrandmothei's patemat 

grancffather 
XIX 60 issue of Daniel and EUzabeth Thorpe 

61 Elizabeth Bishop, maternal grandmother* s patemat 

grandmother 

62 Emma White, maternal grandmother*s mother 

63 Issue qf Emma White qf the ha{f blood 

64 Roger White, maternal grandmother's maternal 

grandfather 
XX 66 issue of Roger and Catherine White 

66 CcUherine Ward, maternal grandmother^s matemat 
grandmother 

• 

Id the conduct of thid ebquiry, the succession has 
been supposed as to a feud of indefinite^ aiitiquity, where 
John Stiles had himself been the purchaser, the entire 
succession having reference to him as the radiating^ 
centre, whose representative was to be discovered : but 
if the estate came to be vested in any other person,, 
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feis heir of John Stiles, — under the old rule by actual 
seisin, or according to the amended rule, either by 
possession or being entitled thereto, — a new order of 
succession would be observed upon the death of such 
heir, who would himself then become the ancestor or 
stipes, and must, with reference to his heir, or the same 
enquiry in search of an heir to him, be put in the place 
that John Stiles occupies in the table, as the persoti 
last seised in possession, or entitled so to have been : 
the enquiry, with reference to the periods when the two 
rules respectively operate, being conducted in the order 
of succession indicated by the distinct numeration by 
which each rule of inheritance from the same Propositus 
(as John Stiles) is respectively marked — always denoting 
the rotation in which the several classes become entitled 
to succeed to him, and not to each other ; and observe 
that before an heir is sought in any of the higher classes 
(numbers), or a descent from any such collateral 
ancestor will become entitled, there must be undoubted 
evidence that all the lower classes were extinct at the 
decease of the last proprietor or person entitled, as the 
case may be. And where the estate shall in fact, 
have come to him by descent, from his father, mother 
or any higher known ancestor, then the blood of 
that line of ancestors from which it did not descend, 
cannot inherit. Thus if it descended from Geoffrey 
Stiles the father^ the blood of Lucy Baker, tlie mother^ 
is excluded; and vice versd^ if it descended froni 
Lucy Baker^ it cannot descend to the blood of Geoffrey 
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Stiles : so that iu either case one half of the table is 
cut off from the succession. And further, if it can be 
shown to have descended from George Stiles, this cuts 
off three fourths; for then the blood, not only of 
Lucy Baker, but also of Cecilia Kempe, is excluded. 
Lastly, if it descended from Walter Stiles, this narrows 
the succession still more, and cuts off seven eights of 
the table ; for in such case, neither the blood of Lucy 
Baker, of Cecilia Kempe, nor of Christian Smith, can 
succeed to the inheritance. And the like rule will hold 
upon descents from any other ancestors ; the principle 
being, as before stated, that the known purchasing an- 
cestor, where one exists, is the stock or common 
ancestor, whence an heir is to be sought, and beyond 
which, it is clear there can inherit no representative 
right : the amended rule also circumscribing the enquiry 
to the narrowest possible limit, by assuming the last 
person in possession to have been the purchaser unless 
the contrary shall be shewn. 
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CHAPTER III. 

Of Title by Purchase, 

Purchase, perquisitio, taken in its most extended 
sense, is defined by Littleton to be the possession of lands 
and tenements, which a man hath by his own act or 
agreement, and not by descent from any of his ancestors 
or kindred. In this sense it is contradistinguished from 
acquisition by right of blood, and includes every other 
method of coming to an estate than that of inheritance^* 
and so is the expression defined by the statute, namely 
as an acquisition **othenvise than by descent."t 

In its ordinary and confined acceptation indeed, pur- 
chase, is applied only to such acquisitions as are 
obtained by bargain and sale, for money, or other 
valuable consideration. But this sense is far short of 
the legal interpretation of the term : for if one give land 
freely to another, he is in the eye of the law a purchaser J 
and falls within Littleton's definition, for he comes to 
the estate by his own agreement, inasmuch as he con- 
Bents to the gift. A man who has his father's estate 
settled upon him in tail, before he was bom, is also a 

• Co. Litt. 18. X Co. litt. 18. 

t Stat. 3 & 4 Will. IV. c. 106. s. 1 : antd, p. 150. 
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parchaser ; for he takes qaite anotha estate than that 
which the law of descent would have givoi him. Naj 
even if the ancestor devise his estate to his heir at law 
bj willy with other limitations, or in any other shape 
than the coarse of descent would direct, such heir shall 
take by purchase.^ So also declares the new law of in^ 
heritance, viz. that '* the heir entitled under a will shaU 
take as devisee.*'t But in all cases of descent which oc- 
curred previously to the first day of January 1834, 
when the statute took effect, if a man seised in fee de- 
vised his whole estate to his heir at law, so that the 
heir took neither a greater or less estate by the devise 
than he would have done without it, he would take by 
descentyt even though it had been charged with incuui - 
brances,§ as the claims of creditors and others, having 
demands on the estate of the ancestor.|| And where an 
estate had been made to A for life, remainder to his right 
heirs in fee, bis heir took by descent : for it is an ancient 
rule of law, that wherever the ancestor takes an estate 
for life, the heir cannot by the same conveyance take an 
estate in fee by purchase, but only by descent tlF and if 

* Lord Raymond, 728. 

t Stat. 3 & 4 Will. IV, c. 106. s. 3. ant^, p. 190. 

t I Roll. Abr. 626. § Salk. 241 ; Lord Raym. 728. 

I By Stat. 3 & 4 Will. IV. c. 104, Freehold aod Copyhold es- 
tates, are made assets to be administered in Courts of equity, for 
payment of the debts of the person who died seised of or entitled 
to such estates, if he has not by his willlegally charged them with, 
or devised them subject to the payment of the same. 

t 1 Rep. 104; 2 Lev. 60; Raym. 334; ant^, pp. 65, 76. 
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A had died before entry, still his heir would have taken 
by descent and not by purchase ; for where the heir takes 
anything that might have vested in the ancestor, he 
takes by way of descent.* The ancestor, during his 
life, beareth in himself all his heirs ;t and therefore 
when once he is or might have been seised of the lands, 
the inheritance so limited to his heirs, vests in the ances* 
tor himself: and here the word "heirs" is not esteemed 
a word ox purchase but of limitation only, enuring so as 
to increase the estate of the ancestor from a tenancy for 
life to a fee simple. 

The difference in effect between the acquisition ot an 
estate by descent and by purchase, consists principally 
viz. 1 , That by purchase the estate acquires a new 
inheritable quality, descendible to the owner's blood 
in general, and not to the blood only of some particular 
ancestor. Thus when a man takes an estate by purchase, 
he takes it not utfeudum paternum ot maternumy which 
would descend only to the heirs of his father's or 
mother's side : but he takes it utfeudum antiquum^ as 
a feud of indefinite antiquity; whereby it becomes 
inheritable to his heirs general, first of the paternal, and 
then of the maternal line ; and although the feodal term 
is not necessarily retained, yet the same principle, sub 
modo, is the rule of inheritance under the statute.! 2, 
An estate taken by purchase will not make the heir 

• 1 Rep. 98. t Co. Litt. 22. 

$ 3 * 4 Will. IV, c. X06. g. 2 ; unt^, p. 189, 
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answerable for the act of the ancestor, as will an estate 
by descent. For if the ancestor by any deed, obligation, 
covenant, or the like, bind himself and his heirs, and die, 
this deed, obligation, or covenant, shall be binding upon 
the heir, so far only as he (or any other in trust for him*) 
had any estate of inheritance vested in him by descent 
from (or any estate pur auter vie coming to him by spe-. 
cial occupancy, as heir to f) that ancestor, sufl&cient to 
answer the^ charge,! whether he remain in possession, 
or hath aliened it before action brought ;§ which suf- 
ficient estate is, in the language of the law called assets^ 
from the french assez^ enough.|| If therefore a man for 
himself and his heirs covenant to keep a house in repair, 
the heir can be compelled only to perform this covenant 
when he has an estate sufficient for this purpose, or 
assets, by descent from the covenantor ; for though the 
covenant descend to the heir, whether he inherit any 
estate or not, it lies dormant, and is not compulsory 
upon him until he have assets by descent.H 

The legal signification of the word perquisitio or pur- 
chase, embracing, as defined by the statute, all means 

s. 

of acquirement, other than by descent, constructively 
comprises, (although some instances of inappropriate 
classification have been pointed out) every remaining 

* Stat. 29 Car. II. c. 3. 8. 10. || Finch, law. 119. 

t Ibid 8. 12. f Finch Rep. 86, 

t I Peere Williams, 777. 
§ Stftt, 3 & 4 Will, & Mary, c U, 
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contingency by which a new title may be created to the 
succeeding possessor. It is consequently a branch of 
enquiry vast in extent^ and voluminous in the exposition 
of the divisions and subdivisions into which it has been 
classified by the learned in the law, who have specially 
devoted themselves to the study of the subject in detail. 
By the primary classification, titles by purchase have 
been divided into the five following general heads or 
means of acquirement, viz. 1 , By Escheat ^ as hereafter. 
2, By Occupancy, as arising to the crown, of newly 
discovered islands ; and to subjects, of an extension of 
their lands, either by alluvion or the washing up of 
sand ; or by dereliction or gradual recession of the 
sea : there is also special occupancy, a term by which 
the law understands the position of an heir of desig- 
nation ; such heir being held to succeed to the estate of 
the ancestor, not by descent, as succeeding to an estate 
of inheritance^ but as an occupant specially marked out 
and appointed by the original grant. 3, By Pre- 
scription, or right to a personal usage, as contradistin- 
guished from custom, which implies a local right. 4, 
By Forfeiture ; which not only comprises the penalty 
of crimes, but also breaches of civil contract, as by aliens- 
ation of lands and tenements contrary to law ; forfeiture 
by omission, as non-presentation to a benefice ; simony; 
non-perfoyjiance of conditions; waste, &c. 5, By 
Alienation ; which includes all methods of conveyance 
and surety by which estates are voluntarily resigned by 
one to another, either by sale, gift, marriage settlement, 
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devise, or other method of mutual consent. It i^ not 
however within the limits defined by the title of this 
work, even if it should have been within the compass of 
the space designed, to follow the subdivisional circum- 
stances of each means of acquisition by a more detailed 
notice. Of the first mentioned means of acquirement of 
lands by purchase, however, a more extended explanation 
seems appropriate, as the natural termination of an 
enquiry professedly devoted to the right of heirship or 
the acquisition of an inheritance by descent. 

The doctrine of Escheat was a natural consequence of 
the constitution of the feodal tenures; and the word 
itself of Norman origin, signifying chance or accident* 
denotes an obstruction of the descent, and the con- 
sequent determination of the tenure, by some unforeseen 
contingency, whereby the land, by a kind of reversion, 
results to .the original grantor or lord of the &e.-f The 
law of Escheat therefore depends upon the principle 
that the blood of the person last seised in fee simple, had 
by some means or other, become extinct : and since no 
one could inherit such estate but one of his blood and 
consanguinity, it follows that when such blood became 
extinct, the inheritance itself must fail : the land, in the 
language of the ancient tenure, became feudum 
apertum^ and resulted to the lord of the fee, as he in 
whom the ultimate property resided. 

* Escbet or dchet, from the verb escboir or dchoir, to bappeo. 
t 1 Feud 86; Co. Litt. 13. 
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Escheats have been divided into propter defectum 
sanguinis and propter delictum tenentis ; the one, where 
the tenant died without heirs ; the other where his blood 
had been attainted ;* but both descriptions might have 
been comprehended under the first denomination; for 
until the recent statute, an attainder effected an ex- 
tinction of heritable blood equally as if the tenant had 
died without relations : in the former case the inheritable 
blood having naturally expired ; in the latter its inherit- 
able quality having been as effectively expunged by legal 
disability. But the rule, as affecting the prospective 
heredity of the blood of an attainted person, is reversed 
since the operation of the new law of inheritance, which 
has permitted a succession of rights through persons 
attainted, by declaring, that ''such attainder shall not 
prevent any person from inheriting land who would have 
been capable of inheriting the same by tracing his 
descent through such relation, if he had not been 

attainted."! 

Escheat therefore, as arising where the course of 
descent is impeded from the deficiency of blood, is a 
rule that will be best understood by considering the 
several cases where hereditary blood may be deficient ; 
and of these, three several instances may be collected 
from the rules of descent already laid down in the pre- 
ceding chapter; viz. 1. where the tenant shall have died 

• Go. litt. 13,92. 

t 3 & 4 Will. IV c. 106. 8. 10 : antd, p. 191. 
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without leaving any relation on the part of any of his 
ancestors.* 2. Where he shall have died without 
leaving any relation on the part of those ancestors from 
whom the estate descended ;t and 3, (now indeed 
having exclusive reference to the old common law of 
the case,) where he shall have died without leaving any 
relation of the whole blood.J In two of these cases the 
blood of the first purchaser is certainly, in the other, 
says Blackstone, it is probably, at an end ;§ in all of 
these cases therefore the law directed that the land 
should escheat to the lord. Beside these; 4. a 
monstrous birth, although brought forth in marriage, has 
been decreed to have no inheritable blood, and therefore 
cannot be heir to any land ; so that if there be no other 
than such to inherit, the land shall escheat to the lord. 
5. Bastards f who are held to be nullius Jilii, the sons of 
nobody, are also incapable of being heirs : for being held 
the sons of no one, they can have no inheritable blood 
in them ; and consequently none of the blood of the 
first purchaser ; so that if there be no other claimant 
than such illegitimate children, the land shall escheat to 
the lord. II And as bastards cannot be heirs themselves, 
so neither can they have any heirs but those of their 
own bodies ; for as all collateral kindred consists in 
being derived from the same common ancestor, and as 

* Cauons of descent, I., Vl.j ant^ pp. 181, 210. 
f Canon V.; ant^ p. 203. X Canon VI.; ant^ p. 210. 

^ But see the argument of lord Redesdale; ant^ p. 218. 
II Finch, law. 117. 
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a bastard hath no legal ancestors, so neither can he have 
any collateral kindred ; and consequently no legal heirs 
but such as claim by a lineal descent from himself. In 
feodal terms, his tenure would constitute a feodum 
novum held ut novum^ — himself the most remote com*- 
mon stock whence heirs could arise, either lineally or 
collaterally, entitled to inherit the same. If therefore 
a bastard purchase land and die seised thereof without 
issue and intestate, the land will escheat to the lord of 
the fee.* 6. Aliens also are incapable of taking by 
descent, or inheriting,t for upon a principle perhaps 
rather of national or civil policy, than upon reasons 
strictly feodal, they are not held to have any inheritable 
blood in them.; indeed, if lands had been suffered to 
fall into the hands of those owing no allegiance to the 
crown of England, the design of introducing feuds, viz. 
the defence of the kingdom, would have been defeated : 
wherefore if a man have no other relations than aliens, 
his land will escheat to the lord. And further, if an 
alien be made a denizen by royal letters patent, and 
then purchase lands, his son born before his deniza- 
tion, shall not by the common law, inherit those lands ; 
though a son born afterwards may, even though his 
elder brother be living : but if the father had been 
naturalized by act of parliament, such eldest son might 
have inherited : and herein consists- the distinction of 
the two methods ; denization by letters patent taking 
effect from the date of the act done ; and naturalization 

• Bract. I. 2. c. 7. Go. Litt. 244. t Co. Litt. 8. 
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by authority of parliament (whereby the party is elected, 
as it were, a fellow subject by common consent) 
operating retrospectively to a perfect and complete in- 
heritability of the blood of the person so naturalized. 
Further, the statute of William III.* declared, that all 
persons being natural born subjects of the king may 
inherit and make their titles by descent from any of 
their ancestors lineal or collateral, although their father, 
mother, or other ancestor, by, from, through, or under 
whom they derive their pedigrees, were born out of the 
king's allegiance : but it was afterwards found necessary 
to explain this enactment by another statute,t declaring 
that no right of inheritance shall accrue by virtue of the 
former statute to any persons, unless they are in being 
and capable of taking as heirs at the death of the person 
last seised ; excepting only where lands shall descend 
to the daughter of an alien ; which descent shall be 
devested in favour of an after bom brother, or the 
inheritance shall be divided with an after bom sister or 
sisters according to the usual rule of descents by the 
the common law. 7. By Attainder also, for treason or 
some other felonies, the blood of the person attainted 
was by the old law, held to be so corrupted as to be 
rendered no longer inheritable. But this consequence 
to the posterity had long been considered not only a 
cruel severity, but an injustice to the innocent. 
*• Corruption of blood thus arising fromfeodal principles,** 
observed Mr. Justice Blackstone, '^ but perhaps extended 

• 11 & 12 Wm III. c. a. t 25 Geo. II. c. 39. 



TITLE BY PURCHASE. 251 

further than even those principles will warrant, has 
been long looked upon as a peculiar hardship: be- 
cause the oppressive parts of the feodal tenures being 
now in general abolished, it seems unreasonable to 
reserve one of the most inequitable consequences, 
namely, that the children should not only be reduced 
to present poverty, but also be laid under future 
difficulties of inheritance on account of the guilt of their 
ancestors.'** After nearly a century of wrong, from the 
condemnation of the learned Commentator, — in revising 
the remnant of the feodal rules, the legislature has 
harkened to the cry, and thought it right to ameliorate 
the visitation of the law, in so far as to conBne the 
punishment to the guilty or convicted offender, and not 
to inflict the penalty upon his issue to all posterity. t 
And these are the several deficiences of hereditary blood 
recognized by the law of England ; which so often a$ 
they happen, occasion lands to escheat to the original 
proprietor or lord of the fee. 



* Comm. b. ii. ch. 16. 

t Stat. 3 & 4. WUl. IV. e, 106. i . 10 : vide ant^ pp. 191, S47. 
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CHAPTER I. 
Of Personal Estate^ 

Under the term personalty^ our law not only contem^ 
plates all things moveable^ but further, the whole where- 
of is comprehended under the general description of 
chattels, — a term which sir Edward Coke,* explains as of 
french derivation, signifying goods ; but the appellation 
is directly derived from the technical latin, catallay 
which primarily described beasts of husbandry or cattle, 
and in its more diffusive sense, all moveables in general .f 
In the law of Normandy,t a chattel was set in opposition 
to a fief or feud, so that not only goods, but whatever 
was not a feud, came under the other description and 
was accounted a chattel ; and the latter more extended 
application being adopted by our law, whatever is 
wanting in the quality of a real estate, is comprised in 
th€ personalty, as constituting part of that comprehensive 
term — a chattel interest. 

• 1 Inst. 118. } Grand CouBt. c. 87, 

t pufreme, ii, 409* 
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Chattels real^ are deBned by sir Edward Coke,* to 
be such as favour of the reality ^ as terms for years of 
land, the next presentation to a church, &c. which are 
called real chattels as being interests issuing out of or 
annexed to real estates, but want that sufficient indeter- 
minate duration that characterises estates real: the 
utmost period for which they can last is fixed and deter- 
minate, either for such a space of time certain, or till 
such a particular sum of money be raised out of such 
a particular income ; so that they are not equal to the 
lowest estate of freehold, viz., a lease for another's life. 
A chattel interest in lands^ therefore, is one that will 
certainly expire at a time prefixed and determined, if not 
sooner. Thus a lease for term of years must necessarily 
fail at the completion of the term ; the next presentation 
to a church is satisfied the instant it comes into pos- 
session, the essential quality of a chattel real, being, 
that its duration is limited to a time certain, beyond 
which it cannot subsist. It is, says Blackstone, a kind 
of property of a " mongrel amphibious nature, originally 
endowed with one only of the characteristics of each 
species of things, — the immobility of things real, and 
the precarious duration of things personal." 

Chattels personal, are properly and strictly, things 
moveable, which may be annexed to the person of 
the owner, attendant on him, or that may be carried 
about with him from place to place ; as animals, house- 

* 1 Inst. 118. 

m2 
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holds tuff, money, plate, jewels, corn, garments, car- 
riages, implements of trade or husbandry, and the like. 

Property in chattels personal may be either in pos- 
session, as where one hath not only a right to enjoy, 
but also the actual enjoyment thereof; or else it is m 
action^ which implies the bare right without any occu- 
pation or enjoyment. The former, where the right and 
occupation are united, seems sufficiently clear ; the lat- 
ter, namely, a chattel interest in action^ where the 
actual occupation is not united to the right, but the 
possession whereof may be recovered by suit or action 
at law, is called a chose in action, as money due on a 
bond, and the like. All property in action depends on 
contracts, either expressed or implied ; to enforce which, 
in their infinite variety of cases, the law gives an action 
of some sort to the party injured by the non-perform- 
ance ; and while the thing or its equivalent (as viz. 
satisfaction for the damage sustained) remains in sus- 
pense, and the injured party has only the right and not 
the occupation, it is a chose in action ; being a thing 
rather in potentia than in esse ; though the owner may 
have a property as absolute and be as well entitled to 

such things in action as to others in possession. 

t 

Besides a severalty of right which we have hitherto 
supposed, the doctrine of joint tenancy, and tenancy in 
common, apply to personalty as well as to real estate; 
but as things personal do not descend from the ancestQr 
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to the heir, the principle of a tenancy in coparcenary is 
not applicable to the subject of our present enquiry. 

Title to things personal, has been subjected to a clas- 
sification under distinct heads, of which a few only are 
to our purpose ; as, viz. 

1. Title by occupancy , which besides referring to 
that primitive method by which all property must 
originally have been acquired, includes also captures 
from an enemy ;* the use of the elements ; animals wild 
by nature; and incidentally to the latter, as of the same 
evanescent or wandering quality, is based the law of 
copyright, as dependent on that capture and appropri- 
ation of ideas (vulg6 thought , — the exercise and occu- 
pation of the mind) which constitutes the profession of 
an author ; it being clear ** to the meanest capacity,'* 
(and probably is so to the advocates of free trade in the 

* Blackstone cites a curious old writ of trespass from the- 
register (102) for breaking a man's house, and setting his 
prisoner at large : and upon the same principle of capture from 
an enemy he grounds the origin of property in slaves, " who are 
purchased, when captives, of the nations with whom they are at 
war, and are therefore supposed to continue in some degree the 
property of their masters who buy them : though accurately 
speaking, that property, (if it indeed continue) consists rather in 
perpetual service than in the hody or person of the captive." 
(Com. h. ii. ch, 26. Carth, 396. Lord Baym. 147, &c.j It is 
perhaps some apology for the infamous traffic in human blood, 
that its origin had any sort of a legal though barbarous founda-o 
tion. ' 
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literary labour of others) — from the classification ana 
emanation of such qualified property, that the mind is 
nothing more than the net or springe in which the said 
ideas, yer<E naturce, (wild and common to all having the 
capacity to exercise the nice and subtle art of catching 
themy^re so taken and appropriated by ** the personal 
labour of the occupant;'' on which, according to Mr. 
Locke* and others, depends the right of occupancy 
itself: and this, says Blackstone,t (if it subsist by the 
common law), is the right which an author may be sup- 
posed to have in his own original literary compositions. t 

• On Gov. p. 2. ch. 5. t Com. b. ii. ch. 26. 

i We were about to suggest, whether a tame author might not 
prosecute under the Game Laws? but it appears that an idea 
has no protection after it is hatched. *' It is urged,*' says 
Blackstone, " that the exclusive property of the manuscript, and 
all that it contains, undoubtedly belongs to the author hrfore 
it is printed or published ; yet from the instant of publication, 
the exclusive right of an author or his assigns to the sole com-^ 
munieatlon of his ideas, immediately vanishes and evaporates ; 
as being a right of too subtle and unsubstantial a nature to 
become the subject of property at the common law.** We should 
rather contend that the very act of publication, was an exhibition 
of the captured ideas caged, if not domesticated; aud upon the 
principle of the roman law, the property of the cadger, whose 
cadge might be likened to the roman material or the paper 
and print which constitute the preserve of the modems. On 
the other hand, if the region of ideas might be subjected to the 
prerogative of the crown, here is a new opening for revenue! — a 
kind of land tax might be levied ; beslde'i requiring an annual li- 
cence of the phrenzied enthusiasts as of others who '' pursue and 
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^. Title by Custom^ which beside local usage and 
other such special rights, includes the more general doc- 
trine of heriots (arising by special reservation in a grant 
or lease of land, or depending on immemorial usage) ; 
and of heirlooms, being such goods and personal chattels 
as shall go by special usage to the heir along with the 
inheritance, and not to the executor of the last pro- 
prietor. They are generally such things as cannot be 
taken away without damaging or dismembering the 
freehold; thus deer in an authorized park, fish in a 
pond, doves in a dove house, &c. though in them- 
selves personal chattels, are yet so annexed to and so 
necessary to the well being of the inheritance, that they 
shall accompany the land wherever it vests, either by 
descent or purchase :* and thus do the crown jewels 
pass from the sovereign to his successor.f Charters 
likewise, and deeds, court rolls, and the evidences of the 
land, together with the chests in which they are con- 
tained, pass together with the land to the heir,t and do 

kiU game." This might also operate charitably by suppression, 
as subjecting nnlicenced authors to indictment, as poachers on 
the queen's royal manoiv— the ''world of dreams." But^cere, 
whether an author might not be entitled to exemption, on shewing 
that his book ?utd nothing in it. 

* Co. Litt. 8. t Bro. Abr. tit. Chatteles, 18. 

t Ibid. 18. So also have the Journals of the House of Lords, 
deliyered gratuitously to each peer of parliament as a member 
of the legislature, been adjudged an heirloom descending with 
liie title, and cannot b^^tained by the personal representatiyes 
of the deceased peer. 6 Vet. 806. 
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not go to the executor. By special custom also, iii 
some places, carriages, utensils, and other household 
implements, may be heirlooms ;* but such custom must 
be strictly proved. On the other hand, by almost 
general custom, whatever is strongly affixed to the 
freehold or inheritance, and cannot be severed from 
it without violence or damage, becomes a member of 
the inheritance and shall pass to the heir ; as chimney 
pieces, pumps, old fixed or dormant tables, benches, 
and the likcf Other personal chattels also descend to 
the heir in the nature of heirlooms, as a monument 6r 
tombstone in a church, or the coat armour of his 
ancestor there suspended, with the pennons and other 
ensigns of honor appertaining thereto. And heirlooms, 
tliough they are mere chattels, yet they cannot be^ 
devised away from the heir by will ; such a devise being 
void,l even by a tenant in fee simple. For though the 
owner might during his life, have sold or disposed of 
them, as he might the timber of the estate ; (and the 
inheritance being his own, he might deteriorate or dis- 
member it as he pleased) ; yet they at his death being 
instantly vested in the heir, the devise (which is subse^ 
quent, and cannot take effect till after his death) shall 
be postponed to the custom, whereby they have already 
descended. 

3. Title by Marriage is a right whereby chattels 

 Co. Litt. 18, 185. I 

t 12 Mod. 520. t Co. litt. 185. 
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which belonged formerly to the wife, are by act of law 
vested in the husband, with the same degree of property, 
and with the same powers, as the wife when sole, had 
over them, and depends entirely on the legal unity of 
person between the husband and wife, whereby the 
very being and existence of the woman is, during the 
coverture, suspended, or entirely incorporated in that of 
the husband. Hence it follows that whatever personal 
property belonged to the wife before marriage, is by 
marriage absolutely vested in the husband. In a real 
estate, he only gains a title to the rents and profits 
during coverture : for that depending on feodal prin- 
ciples, remains entire to the wife after the death of the 
husband, or to her heirs, if she die before him ; unless 
by the birth of a child, he become tenant for life by 
the curtesy. But in chattel interests, the sole and 
absolute property vests in the husband, to be disposed 
of at his pleasure, if he choose to take possession of 
them: yet unless he reduce them to possession by 
exercising some act of ownership, no property shall vest 
in him, but they will remain to the wife or to her 
representatives after the determination of her coverture. 

A very considerable difference, thereibre exists in the 
acquisition of this species of property by the husband, 
viz. whether it be a chattel realy or a chattel personal ; 
and of chattels personal, whether it be in possession or 
in action only. 



m3 
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A chattel real vests in the husband not absolutely, 
but sub modo. Thus, in the case of a lease for years^ 
the husband shall receive all the rents and profits, and 
may, if he please, sell, surrender, or dispose of it during 
the coverture ;* and if he be outlawed or attainted it 
shall be forfeit to the king if it is liable to execution 
for his debts \X and if he survive his wife, it is, to all 
intents and purposes, his own.§ Yet if he have made 
no disposition of it in his life time, and die before 
his wife, he cannot dispose of it by his will ;|| for having 
made no alteration in the property in his lifetime, it 
was never tranferred from the wife, and it shall not go 
to her husband's executors; but after the death of the 
husband, the wife shall retain her ancient possession. 
So also of chattels personal in action, as debts upon 
bond, contracts, and the like: these will fall to the 
husband, if he reduce them into possession by receiving, 
or recovering them at law ; when they become absolutely 
and entirely his own ; and shall go to his executors or 
administrators, or as he shall bequeath them by his will ; 
and shall not revest in the wife. But if he die before 
he has recovered or reduced them into possession, so 
that at his death, they still remain choses in action , 
they shall survive to the wife, for the husband had never 
acquired an exclusive property in them. IF So also, if 
an- estray come into the wife's franchise, and the 

 Co. Litt. 46. § Ibid. 800. 

t Plowd. 263. II Poph. 5 ; Co. Litt. 361. 

X Co. litt. 351. f Co. Litt. 361. 
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husband seize it, it is absolutely his property ; but if 
he die without seizing it, his executors are not at liberty 
to seize it, but the wife or her heirs ;* for the husband 
never exerted the right he had, which right determined 
with the coverture. Thus in both these species of 
property the law is the same, in case the wife survive 
the husband ; but in case the husband survive the wife, 
the law is very different with respect to chattels real 
and choses in action : for he shall have the chattel real 
by survivorship, but not the chose in action ;t except 
in the case of arrears of rent, due to the wife before her 
coverture, which in case of her death are given to the 
husband by statute ;t and the reason of this general law is 
that, the husband being in absolute possession of the 
chattel real during the coverture, by a kind of joint 
tenancy with the wife, the law will not wrest it out of his 
hands, and give it to her representatives ; though in case 
he had died first, it would have survived to the wife, un- 
less he had in his lifetime done any act to alter the pos- 
session. But a chose in action shall not survive to him, 
because he never was in possession of it during the 
coverture ; and the only method he had of obtaining 
possession, was by seizing it in his wife's right, which 
he cannot do after her death : he cannot then (as husband) 
bring an action in her right, for they are no longer 
one and the same person in law ; he can never therefore 
(as such) recover the possession. But he will still be 

• Co. litt. 861. $ 32 Henry VIII. c. 37. 

t 3 Mod. 186 
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entitled to administration, and in the capacity of her 
administrator, he may recover such things in action as 
became due to her before or during: the coverture. 

Thus, and upon these reasons, stands the law between 
the husband and wife, with regard to chattels real, and 
choses in action* But as to chattels personal (or ckoses) 
in possession, which the wife hath in her own right, as 
ready money, jewels, household goods, and the Uke, the 
husband hath therein an immediate and absolute 
property, devolved to him by the marriage, not only 
potentially but in fact, which can never again revest in 
the wife or her representatives.* 

As the husband may thus generally acquire a property 
in all the personal substance of the wife, so in one 
particular instance the wife may acquire a property in 
some of her husband's goods, which shall remain to her 
after his death, and not go to his executors. These 
are called her paraphernaliQ , a term borrowed from the 
civil law,t and adopted to signify the apparel and 
ornaments of the wife suitable to her rank and degree ; 
and therefore the jewels of a peeress, usually worn by 
her, have been held to be paraphernalia.X To these she 

 Co. Litt. 861. 

t Ff. 23. 3. 9. § 3. It is derived from the Greek, implying 
something over and above her dower. 

X Moor. 213. But a wife who, by articles before marriage, if 
by express words barred of every thing she could otherwise 
claim out of her husband's personal estate, has no right to 
paraphernalia. 2 Atk. 644. 
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becomes entitled at the death of her husband, over and 
above her jointure or dower, and preferably to all other 
representatives.* Nor can the husband devise by his 
will such ornaments and jewels of his wife; though 
during his Ufe perhaps he hath the power (if unkindly 
so disposed) to sell them or give them away.f But if 
she continue in the use of them till his death, she shall 
afterwards retain them against his executors and 
administrators, and all other persons, except creditors 
where there is a deficiency of assets. X And her neces- 
sary apparel is protected against even the claims of 
creditors.^ 



* Cro. Car. 843; 1 Roll. Abr. 911 3 2 Leon. 266. 
+ Noy*8 Max. c. 49. Grahme v. Lord Londonderry. 24 Nor. 
1746. Cane. 

t 1 Peere Williams, 730. % Noy's Max. c. 49. 
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CHAPTER II. 

Of Title by Testament and Administration. 

In treating of the two customary modes of succession to 
personal estate, viz. by testament and administration, 
it will be convenient to do so under the same head ; 
indeed it would have been impossible, without unneces- 
sary repetitions, to treat distinctly of subjects in their 
nature so intimately connected. 

In pursuit of this joint object however, much of the 
preliminary and necessary enquiry into the nature and 
incidents of a will and testament may here be dispensed 
with, as having been otherwhere distinctly treated;* 
so that we may at once proceed to shew what an ex- 
ecutor and administrator are, whence they receive their 
authority, and point out some of the general heads of 
the office and duty respectively appertaining to them. 
The doctrine and practice of alienations, gifts and 
contracts, which immediately succeeded the right of 
occupancy itself, would have been very imperfect if it 

* See " How to make a Will ; a fiuniliar expositioii of the New 
Law of Wills; (1 Yict. c.26); with Notes, an Historical Beyiew, 
a Summary of all the clauses, and an extensive Index." By the 
same Editor. 
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had confined them to the life only of the occupier ; for 
then upon his death, all his goods would again have 
become common, — to the creation of an infinite variety 
of strife and confusion. Hence it became necessary for 
the peace of society, that the occupancy should be con- 
tinued, not only in the present possessor, but in those 
persons to whom he should think proper to transfer it. 
The law of very many societies has therefore given to 
the proprietor a right of continuing his property after 
his death in such person as he shall name ; and in de- 
fect of such appointment or nomination, or where no 
nomination is permitted, the law has directed the goods 
to be vested in certain particular individuals, exclusive 
of all other persons.* The former method of acquiring 
personal property, according to the express directions of 
the deceased, we call a testament if the latter which is 
also according to the will of the deceased, not expressed 
indeed but presumed by the law,t we call in England 
an administration ; being the same that the civil law- 

 Puff. Law of Nat. b. 4. c. 10. 

t It is a testament, provided an executor be named therein ; 
which constitutes the distinction between a testament and a Icut 
will, (Swinburne, p. 1, s. 1 & 3) ; and this, it seems, is not a 
mere technical distinction in all cases ; for if a testator, being an 
inhabitant of the province of York, (or other district where the 
personal estate of an intestate is distributable according to the 
local custom) should die leaving a will, but without naming an 
executor thereof, his personal estate, it has been held, must be 
distributed, as under an intestacy, according to the custom.—* 
Motely, 303 ; Nay 12. t Puff. Law Nat. b. 4. c. 11. 
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yers term a succession ab intestato, and which answers 
to the descent or inheritance of real estate. 

Referring as before directed, for the requirements of 
our law, in respect of the transmission of property by a 
will or testament, and that part of it which appertains to 
the duties of a testator ; we come, (as no testament is 
of any eflfect till after the death of tlje testator)* to the 
means whereby it is carried into operation ; and this 
brings us to the enquiry, namely, what is an executor, 
and what an administrator ? 

An executor is he to whom another commits by will, 
the execution of his last will and testament : and all 
persons are capable of being executors who are capable 
of making wills ; and others beside, as feme-coverts 
and infants; in the latter case administration being 
granted to some other, durante minor e cetatcf The 
appointment of an executor is essential to the making 
of a will;]; and if the testator shall have made an in- 
complete will, without naming any executor, or if he 
shall have named incapable persons, or if the executors 
named shall refuse to act; in all these cases, the 
ordinary will grant administration cum testamento 
annexo,^ to some other person ; and then the duty of 
the administrator, as also when he is constituted only 
durante minore cBtate^ &c. of another, is very little dif- 

• Co. litt. 112. t Ibid. c. 1. Plowd. 281. 

t Went off. Exor.c. 188. § 1 BoU. abr. 907, Comb. SO. 
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ferent from that of an executor ; and this, according to 
Glanvil,* was the law so early as the reign of Henry II. 

But if the deceased died whelly intestate, then 
general letters of administration will be granted by the 
ordinary to such administrator as the statutes of Ed- 
ward the third and Henry the eighth, direct.f In pur- 
suance whereof we may observe the following rules : 

1. That the ordinary is required to grant administration 
of the goods and chattels of the wife, to the husband or 
his representatives :t and of the husband's effects to the 

* 1. 7. c. 6. 

t The statute 31 Edw. III. c. 11. provides that in case of 
intestacy, the ordinary shall depute the nearest and most lawful 
friends of the deceased to administer his goods ; which adminis- 
tors are put on the same footing with regard to suits and ac- 
counting, as executors appointed by will. This is the origin of 
administrators, as they at present stand ; who are only the offi- 
cere of the ordinary appointed by him in pursuance of this sta- 
tute, which singles out the next and. most lawful friend of the 
intestate, who is interpreted to be the next of blood who shall be 
under no legal disability (9 Rep. 89). The statute 21 Hen. VIII. 
c. 5. enlarges a little the power of the ecclesiastical judge; and 
jiermitB him to grant administration either to the widow or the 
next of kin, or to both of them, at his own discretion ; and where 
two or more persons are in the same degree of kindred, gives the 
ordinar}' his election to accept whichever he shall please; and 
upon this footing stands the general law of administrations to 
this day. BlacTut. 

X Cro. Car. 106. Stat. 29. Car. II. c. 3. 1 Peere Williams, 381 . 
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widow or next to kin ; but he may grant it to either or 
both at his discretion.* 

2. That among the kindred^ those are to be preferred 
who are the nearest in degree to the intestate : but of 
persons in equal degree, the ordinary may take which 
he shall please.f 

3. That nearness or propinquity of degree, shall be 
reckoned according to the computation of the civilians \X 
and not of the canonists, which the law of England 
adopts in the descent of real estates,§ because in the civil 
computation, the intestate himself is the terminusy a quo 
the several degrees are numbered ; and not the common 
ancestor, according to the rule of the canonists. In the 
first place therefore, the children, or on failure of children, 
the parents of the deceased are entitled to the adminis- 
tration ; both which indeed are in the first degree ; al- 
though with us the children are allowed the preference. || 

* Salk. 36. Stra. 532. X Free. Chanc. 593. 

t Vide, p. 267, n. § Vide, pp. 170, 177, 210. 

11 Godolph. p. 2. c. 34. § 1. 2 Vern. 125. lo Germany there 
was a long dispute whether a man's children should inherit his 
effects during the life of their grandfather; which depends on the 
same principles as the granting of administrations. At last it 
was agreed at the diet of Arensberg, about the middle of the tenth 
century, that the point should be decided by combat. Accord- 
ingly an equal number of champions being chosen on both sides, 
those of the children obtained the victory ; and so the law was 
established in their &Tour, that the issue of a person deceased 
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then follow brothers,* grandfathers, f uncles or ne- 
phews,! (and the females of each class respectively) and 
lastly cousins. 

4. The half blood is admitted to the administration 
as well as the whole ; for they are of the kindred of the 
intestate, and were only excluded from inheritances in 
land upon feodal reasons. § Therefore the brother of the 
half blood shall exclude the uncle of the whole blood ;|| 
and the ordinary may grant administration to the sister 
of the half, or the brother of the whole blood, at his own 
discretion.lF 

5. If none of the kindred will take out administration, 
a creditor may, by custom^ do it.' 



«« 



6. If the executor shall refiise, or die intestate, the 
administration may be granted to the residuary legatee, 
in exclusion of the next of kin.ff 

7. And lastly, the ordinary may, in defect of all these, 
commit administration (as he might have done previous 
to the statute of Edward the third,tt to such discreet 
person as he shall approve ; or may grant him letters ad 

should be entitled to his goods and chattels in preference to his 
parents.— il/((M2. Un» Hut, zxiz. 28. 

• Harris in Nov. 118. c. 2. || 1 Ventr. 425. 

 Prec. Chanc. 627. 1 P. Williams, 41. f Aleyn, 86. Styl. 74. 
X Atk. 465. »• Salk. 88. 

% Vide ant6, p. 217. tt 1 Sid. 281, 1 Ventr. 210. 

%X Plowd. 278. 
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colligendum bona defuncti, which neither makes him 
executor nor administrator; his only business being to 
keep the goods in safe custody,* and to do other acts 
for the benefit of such as are entitled to the property of 
the deceased.! 

The interest vested in the executor by the will of the 
deceased, may be continued and kept alive by the will 
of the same executor; so that the executor of A's execu- 
tor is to all intents and purposes, the executor and 
representative of A himself ;t but the executor of A's 
administrator, or the administrator of A's executor is 
not the representative of A.§ For the power of an ex- 
ecutor is founded upon the special confidence and actual 
appointment of the deceased ; and such executor is 
therefore allowed to transmit that power to another, in 
whom he has equal confidence ; but the administrator 
of A is merely the officer of the ordinary, prescribed to 
him by act of parliament, in whom the deceased had 
reposed no trust whatever; and therefore as at the death 
of that officer, it results back to the ordinary to appoint 
another. And with regard to the administrator of A's 
executor, he has clearly no privity or relation to A ; 
being only commissioned to administer the effects of the 
intestate executor, and not of the original testator. In 
both these cases therefore, and whenever the course of 
representation from executor to executor, is interrupted 

* Went. ch. 14. t Stat. 26 Edw. III. st. 6. c. 6. 

t 2 Inst. 398. § Bro. Abr. tit. administrator. 7. 
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by any one administration, it is necessary for the ordi- 
nary to renew administration of the goods of the de-* 
ceased not administered by the former executor or 
administrator. And this administrator, de bonis non, 
is the only legal representative of the deceased in mat-* 
ters of personal property.* But he may, as well as an 
original administrator, have only a limited or special 
administration committed to his care, viz. of certain 
specific effects, such as a term of years and the like ; 
the rest being committed to others. f 

Haying thus far noticed the appointment of executors 
and administrators, we shall next proceed to point out 
by a general outline, the duties of their office. 

The duties of an executor and an administrator^, in 
general, are very much the same, excepting that the ex- 
ecutor is bound to perform a will which the administra- 
tor is not, unless where a testament is annexed to hi^ 
administration, and then he differs still less from an ex- 
ecutor; and secondly, that an executor may do many 
acts before he prove the will,| but an administrator can 
do nothing till letters of administration are issued ; for 
the former derives his power from the will and not from 
the probate,§ the latter owes his authority entirely tp 
the appointment of the ordinary. 

* Styl, 226. t Wentworth, ch. 3, 

t I Roll. Abr. 908. PQdolph. p. 2. ^ Comyns, 151, 
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If a stranger take upon him to act as executor, with- 
out any just authority (as by intermeddling with the 
goods of the deceased,* and many other transactions,t) 
he is called in law an executor of his own wrong, de son 
tort, and is liable to the trouble of an executorship, 
without any of the profits or advantages : but merely 
doing an act of humanity, as locking up the goods, or 
burying the body of the deceased, will not amount to 
such an intermeddling, as shall charge a man as execu- 
tor of his own wrong4 Such a one cannot bring an ac- 
tion himself in right of the deceased ,§ but actions may 
be brought against him ; and in all such actions by cre- 
ditors he shall be named an executor generally ;|| for the 
^lOst obvious conclusion that strangers can form from 
his conduct is, that he hath a will of the deceased 
wherein he is named executor, but hath not yet taken 
probate thereof. IF He is chargeable with the debts of 
the deceased, so far as assets shall come into his hands ;** 
and, as against creditors in general, shall be allowed all 
payments made to any other creditor in the same or su- 
perior degree,tt himself only excepted.!! And though, 
as against the rightful executor or administrator, he can- 
not plead such payment, yet it shall be allowed him in 

* 5 Hep. 33, 34. t Wentworth, ch. 14. Stat. 43 Eliz. c. 8. 

t Dyer, 166. Tet milking the cows of the deceased (a very 
necessary and humane act) has been held to establish an ezecu- 
torship de ton tort. Ibid. 106. 

§ Bro. abr. tit. administrator, 8. ** Dyer, 166. 

n 5 Bep. 31. ft 1 Chanc Cas. 33. 

f 12 Mod. 471. Xt 5 Bep. 30. Moor, 687, 
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mitigation of damages;* unless perhaps upon a defir 
ciency of assets whereby the rightful executor may be 
prevented from satisfying his own debt.f 

Of the power and duty of a rightful executor, or 
administrator : 

1. He must bury the deceased in a manner suitable 
to the estate which he leave behind him. Necessary 
funeral expenses are allowed, previous to all other debts 
and charges ; but if the executor or administrator be 
extravagant, it is a species of devastation or waste of 
the substance of the deceased, and shall only be pre- 
judicial to himself, and not to the creditors or legatees 
of the deceased.^ 

2. The executor, or his administrator durante minore 
(BtatCy or durante absentia ^ or cum testamento annexo, 
must prove the will of the deceased ; which is done 
either in common form, as upon his own oath before 
the ordinary or his surrogate, or per testes, in more 
solemn form of law, in case the validity of the will 
be disputed.^ 

The will being so proved, the original is deposited in 
the registry of the ordinary ; and a copy thereof is made 

• 12 Mod. 441, 471* t Wentworth, ch. 14. 

X Salk. 106. Godolpl^ p. 2. eh^ S6, 8. 2. 
^ Godolph. p. 1, c. 20, 8. 4. 



274 BIGHTS OF HEIRSHIP. 

out under the seal of the ordinary, and delivered to the 
executor or administrator, together with a certificate of 
its having been proved before him : all which together 
is usually stiled the probate. 

In defect of any will, the person entitled to be ad- 
ministrator must also at this period take out letters of 
administration under the seal of the ordinary, whereby 
an executorial power to collect and administer (that is 
to say, to dispose of the goods of the deceased) is vested 
in him: and he must enter into a bond with sureties,* 
faithfully to execute the trust. If all the goods of the 
deceased lie within the same jurisdiction, a probate 
before the ordinary, or an administration granted by 
him, are the only proper ones; but if the deceased had 
bona notabiliay or chattels to the value of one hundred 
shillings,! in two distinct dioceses or jurisdictions, then 

• Stat. 22 & 23 Car. II. c. 10. 

t Can. 92. Lyndewode, who lived in the beginning of the fif- 
teenth century, and was official to archbishop Chichele, interprets 
these hundred shillings to signify solidos legales, of which he ob- 
serves, seventy two amounted to a pound of gold, which in his 
time was valued at fifty nobles or 16^ 13«. 4d. He therefore 
computes that the hundred shillings which constituted bona nO' 
tdbiliaf were then equal, in current money, to 23/. d«. O^d.; and 
this will account for what is said in oar antient books, that bona 
not&bilia in the diocese of London (4 Ingt. 335; Oodolph* p. 2, 
c 22) and indeed everywhere else (Plowd^ 281), were of the valae 
of ten pounds by eompofUion: for if we pursue the calculation of 
lyndewode, and consider the present value of a pound of go}d, 
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the will must be proved or administration taken out, 
before the metropohtan of the province, by way of 
special prerogative;* whence the courts where the 
vaUdity of such wills is tried, and the offices where 
they are registered, are called the prerogative courts^ 
and the prerogative offices, of the provinces of Canter- 
bury and York. 

The reason of this prerogative is obviously based on 
the following foundation : that as the bishops were 
themselves originally the administrators to all intestates 
in their own diocese, and as the present administrators 
are in effect no other than their officers or substitutes, 
it was impossible for the bishops or those who acted 
under them, to collect any goods of the deceased, other 
than such as lay within their own diocese, beyond which 
their episcopal authority extends not. But it would be 
extremely troublesome, if as many administrations were 
required to be granted, as there may be dioceses in 
which the deceased had horui notabilia, besides the un- 
certainty of creditors and legatees (in case different 
administrators were appointed) to ascertain the fund 

the present amount of bona notaMUa will be extended to about 
70Z. But the makers of the Canons of 1608, understood this an- 
tient rule to apply to the shillings current in the leigpi of James 
I, and have therefore directed ibatjioe poundi shall, for the fu- 
ture, be the standard of bona notabilia, so as to make the probate 
fell within the arehiepiscopal prerogative.— J92acAff. 
* 4 Inst. 836. 

K 
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out of which their demands should be paid. A prero- 
gpative therefore is vested in the metropolitan of each 
province, to make in such cases, one administration 
serve for all. Hence a very satisfactory reason is ob- 
tained for taking out administration to intestates having 
large and diffusive property, in the prerogative court : 
and the probate of wills naturally follows the power of 
granting administrations ; in order to satisfy the ordinary 
that the deceased has by appointing his own executor, 
excluded him and his officers from the privilege of ad- 
ministeribg the effects. 

3. The executor or administrator is to make an in- 
ventory* of all the goods and chattels of the deceased, 
whether in possession or action ; which he is to deliv^ 
in to the ordinary upon oath, if thereunto lawfully 
required. 

4. He is to collect all the goods and chattels so in- 
ventoried ; and to that end he has very large powers 
and interests conferred on him by law ; being the repre- 
sentative of the deceasedjf and having the same property 
in his goods that the principal had when living, with the 
same remedies to recover them. And if there be two 
or more executors, a sale or release by one of them 
shall be good against all the rest ;t but in case of ad- 
ministrators it is otherwise.^ Whatever is so recovered 

• Stat. 21 Hen. VIII. c. 6. t Dyer, 23. 

t Co. litt. 209. § 1 Atkins, i60. 
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tiiat is of a saleable nature and may be converted into 
ready money, is called assets in the hands of the ex- 
ecutor or administrator ; that is, sufficient or enough to 
make him liable to a creditor or legatee, so far as such 
goods and chattels extend. And whatever assets so 
come to his hands he may convert into ready money to 
answer the demands that may be made upon him ; 
which is next to be taken into consideration. 

5. The executor or administrator must pay the debts 
of the deceased ; and in doing so he must observe cer- 
tain rules of priority ; otherwise in the event of a defi-. 
ciency of assets, if he shall Rrst have paid those of a less 
legal priority in preference to any of a more peremptory 
nature, he must answer th^ latter out of his own estate. 
And first he must pay all funeral charges, and the ex- 
pense of proving the will, and the like. Secondly, debts 
due to the king on record or specialty.* Thirdly, such 
debts as by particular statutes are to be preferred to all 
others, as money due upon poors rates, &c.t Fourthly, 
debts of record, as judgments, statutes, and recog- 
nisances. J Fifthly, debts due on special contracts, as 
for rent (for which the lessor has often a better remedy 
in his own hands by distreint), or upon bonds, cove- 
nants and the like, under sea].§ Lastly, debts on 
simple contracts, viz. upon notes unsealed and verbal 
promises. Among these simple contracts, servants 

• 1 And. 1^, X 4 Bfip. 00; Cro. Cwr. 863. 

t Stat. 17. Geo. II. c. 38. § Wentw. ch. 12* 

w2 
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wages are by some,* not without reason, preferred to 
any other : and so stood the antient law, according to 
Bractonf and Fleta,t who reckon among the first debts 
to be paid, servitia sertneniium et stipendia famulorum» 
Among debts of equal degree, the executor or adminis- 
trator is allowed to pay himself first, by retaining in his 
hand so much as the amount of his debt.§ But an ex- 
ecutor of his own wrong is not allowed to retain ; for 
that would tend to encourage creditors to strive who 
should first take possession of the goods of the deceased ; 
who besides would be taking advantage of his own 
wrong, which is contrary to the rule of law.|| 

If a creditor constitute his debtor his executor, it 
amounts to a release or discharge of the debt, whether 
the executor shall act or not, IF provided there be assets 
sufficient to pay the testator's debts : for though this 
discharge of the debt shall take place of all legacies, yet 
it were unfair to defraud the testator's creditors of their 
just debts by a release which is absolutely voluntary.** 
Also, if no suit is commenced against him, the executor 
may pay any one creditor in equal degree his whole 
debt, though he has nothing left for the rest ; for with- 
out a suit commenced, the executor has no legal notice 
of the debttt 

• 1 BoU. Abr. 927. f Plowd. 184. Salk. 299. 

t 1. 2. c. 26. *« Salk. 303. 1 RoU Abr. 921. 

t 1. 2. c. 56. s. 10. ft Dyer 32. 2 Leon. 60. 

§ 10 Mod. 496. 1 RoU. Abr. 922. Plowd. 543. 
I 5 Rep. 30. 
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6. When the debts are all discharged, the legacies 
claim the next consideration ; and are to be paid by the 
executor as far as his assets will extend ; but he may 
not give himself the preference herein, as in the case of 
a debt.* 

A legacy is a bequest or gift of goods and chattels by 
testament ; and a person to whom it is so given is stiled 
the legatee / which every person is capable of being, 
unless particularly disabled by the common law or by 
statute, and particularly any one who is a witness to the 
will itself; all such legacies being declared invalid by 
the recent Wills act.t 

Bequest by will transfers an inchoate property in the 
legatee, but the legacy is not perfect without the consent 
of the executor. A general or pecuniary legacy of 
lOOZ, or a specific legacy of a piece of plate, cannot, in 
either case, take effect without the consent of the execu- 
tor ;X for in him all the chattels are vested ; and it is 
his business in the first place, to see that there is a suf- 
ficient fund left to pay the debts of the testator : the 
rule of equity being that a man should be just before he 
is permitted to be generous. And in the event of a defi- 
ciency of assets, all the general legacies must abate 
proportionably in order to pay the debts ; but a speci^c 
legacy (a piece of plate, a horse, or the like) is not to 

* 2 Vem. 434. 2 Peere WilUams 25. t Co. Litt. 111. Aleyn 39. 
t 1 Vict. c. 26. ^16; How to make a Will, p. 67. 
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abate at all or allow anything by way of abatement, un- 
less there is not sufficient without it.* On the same 
principle, if the legatees have been paid their legacies, 
they are afterwards bound to refund a rateable part, in 
case debts come in more than sufficient to exhaust the 
residuum, after the legacies paid :t and this rule is as 
old as Bracton and Fleta4 

If the legatee die before the testator, the legacy is a 
lost or lapsed legacy, and shall sink into the residuum* 
And if a contingent legacy be left to any one, as when 
he shall attain or if he attain the age of twenty one 
years, and he die before that time, it is a lapsed legacy .§ 
But a legacy to one, to be paid when he attain the age 
of twenty one years, is a vested legacy — an interest 
which commences in prasentiy although it be solvendum 
in futuro : and if the legatee die before that age, his 
representatives shall receive it out of the testator's per* 
sonal estate, at the same time it would have become pay- 
able in case the legatee had lived. This distinction is 
borrowed from the civil law ;|| and its adoption in our 
courts, is not so much owing to its intrinsic equity, as 
to its having been before adopted by the ecclesiastical 
courts; for since the chancery has a concurrent juris-, 
diction with them in regard to the recovery of legacies, 
it was reasonable that there should be a conformity in 

• 2 Vem. 111. § Dyer 59. 1 Eqd. Gas. Abr. *29&- 

t Ibid 206. n Ff. 35. 1. 1 & 2« 

t Bract. 1. 2. c. 26. Flet. 1. 2. c. 57. 
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their determinations; and that the subject should have 
the same measure of justice in whatever court he sued.* 
But if such legacies be charged upon a real estate, in 
both cases they shall lapse for the beneRt of the heir;t 
for with devises affecting lands the ecclesiastical court 
hath no concurrent jurisdiction. In case of a vested 
legacy, due immediately, and charged on land or money 
in the funds, which yield an immediate profit, interest 
shall be payable thereon from the testator's death, but if 
charged only on the personal estate, which cannot be 
immediately got in, it shall carry interest only from the 
end of the year after the death of the testator.| 

7. When all the debts and particular legacies are 
discharged, the surplus or residuum must be paid to the 
residuary legatee, if any be appointed by the will ; and 
if there be none, it was long a settled notion that it 
devolved to the executor's own use, by virtue of his 
executorship.^ But whatever ground there might have 
been formerly for this opinion, it seems since to have 
been understood with this restriction,!! viz. that where 
there is sufficient on the face of the will (by means of 
a competent legacy or otherwise) to imply that the 
testator intended his executor should not have the resi- 
due, the undevised surplus of the estate shall go to the 

• 1 Eqn. Cm. Abr. 205. t 2 Peere Williams 36, 27. 

t 2 Peere Williams 601. § Perkins 525. 

II Prec Chanc. 323. 1 Peere Williams 7, 644. 2 P. Will. 838. 
3 P. WiU. 43, 104. Stra. 559, &c. 
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next of km, the executor then standing in the exact 
position of an administrator : and further, it has been 
enacted by statute,* that executors shall be deemed by 
courts of equity to be trustees for the persons who 
would be entitled under the statute of distributions, in 
respect of any residue not expressly disposed of by 
testator's will, unless it shall appear by the will, or a 
codicil thereto, that the persons appointed executors 
were intended to take such residue beneficially. 

It was indeed formerly a question of much debate,t 
whether an administrator could be compelled to make 
distribution of an intestate's estate; but these contro- 
versies were settled by statute 22 & 23 Car. II. c. 10, 
explained by statute 29 Car. II. c. 30, enacting, that the 
surplus of intestates estates, (except of femmes covert, 
which are left as at common law), shall be distributed 
in the manner hereafter stated ; and in the investigation 
of the rights of the several parties entitled to participa- 
tion under this statute, the following seems the order of 
the enquiry, viz. 1. As to the right of a husband to the 
personal property of his deceased wife. 2. The right of 
the widow with respect to the effects of her husband. 
3. The right of the children and lineal descendants of 
the deceased. 4. The right of the next of kin. 

The right of^ the husband to admtnistration of his 
deceased wife, and the exclusive enjoyment of the residue 

• 11 Geo. IV. & I Will. IV. c. 40. t Godolph. p. 2. c. 32. 
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of her personal estate, which existed previously to the 
statute of distributions, and was supposed to be thereby 
disturbed in favour of her next of kin, was subsequently 
confirmed to him by the statute of frauds,* which de- 
clared that nothing contained in the statute of distribu- 
tions shall be construed to extend to the estates of 
femmes covert who shall die intestate; but that the 
husband may demand and have administration of the 
rights, credits, and other personal estate, and receive 
and enjoy the same as of right he had done before the 
making of the said act. And if the wife die intestate, 
and the husband afterwards die without having taken 
adminbtration to her, the practice has been, and the 
rule established is, that administration shall still be 
granted to the representative of the husband, unless it 
can be shewn that the next of kin of the wife was 
entitled to the beneficial interest. 

If the intestate leave a widow and children, the widow 
shall take a third part of the surplus of his effects. If 
he leave no children she shall have a moiety.f But, 

* 29 Car. II. c. 8. s. 26 ; 1 Peere Williams, 379 ; 3 Atk. 526. 

t Stat 22 & 23 Car. II. c. 10. s. 5 & 6. The widow takes as 
widow, by the express words of the statute, and not as being of 
kin ; for a wife is (as such) of no kin to her husband. 3 Atk. 761. 
And where the husband on his marriage shall have settled on the 
wife a rent charge for her jointure, and in lieu qf cUnoer and 
thirds at common law, she is not thereby precluded from her 
distributiye share in his undisposed personal estate; because the 

rent charge must be regarded as intended to be in lieu only of 

N 3 
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excepting in this instance of the wife of the intestate, 
affinity or relationship by marriage gives no title to a 
share of his property under the statute : so that if the 
intestate had a son and daughter^ and they both die, 
the former leaving a widow, the latter a husband : upon 
the subsequent death of the intestate such widow and 
husband have neither of them any claim to the estate.* 

If the intestate leave children, his effects, — (the whole 
if he leave no widow, or two thirds if he do leave a 
widow) — shall be equally divided among his children ;t 
whether male or female ; whether by the same or 
different wives ;| whether posthumous or bom in his life 
time ;§ whether papist or protestant|| Or if he leave 
but one child, to such only child.lF 

If some of the children of the intestate die in his life 
time, leaving children, such children will stand in loco 
parentis^ and shall take their deceased parent's share : 



•-• 



any claim she might have on his lands, 6 Sim. 19. 1 Peere 
WilUams 531. 

• Toller, 386. 

t Table of Consangainity, (Table V.) class I. Stat. 22 k 23 
Car. II. c. 10. 8. 5. 

t For the half blood shall take equally with the whole. 
Carth. 51. Show. Pari. Cas. 108, 110. 1 Vem. 404 k 435. 

§ S Atk. 115. 1 Yes. 156. 2 Freem. 230. 

II 3 Peere Williams, 48. 

IT Prec. Chanc. 21. Carthew, 52. 3 Peere Williams, 49. d. 

•* Stat. 22 & 23 Car. II. c. 10. s. 5. 
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as if there be two sons, and one die leaving three 
children, and the other survive the intestate ; the three 
children of the deceased son shall have one moiety, and 
the surviving son the other. And this right of repre- 
sentation among the lineal descendants of the intestate, 
is not confined within any degree.* But if all the chil- 
dren of the intestate die in his life time leaving children, 
then the distribution shall be to such issue per capita ;t 
they now claiming in their own rights and not by repre- 
sentation. For where all the parents are deceased, 
their children take per capita; but when some onlyy 
they take per stirpes.X And where distribution is made 
among children they must bring their advancement into 
hotchpot.§ 

* Stat. 22 & 23 Car. II. & 1 Com. Dig. 273. Raymond, 500. 
1 Peere Williams, 27. 1 Atk. 457, 458. 2 Peere Williams, 346. 

t Table of Consanguinity, (Table Y.) class II. 

X Prec. Chanc. 54. 2 Yes. 215. 3 Peere Williams, 50. I Peere 
Williams, 459. 1 Atk. 454. 

§ Stat. 22 & 23 Car. II. c. 10. s. 5. Hotchpot, according to 
Uttleton, literally signifieth a pudding mixed of divers ingpre- 
dlents ; but metaphorically a commixtion or putting together of 
lands, for the equal division of them being so put together; and it 
is answerable to the collatio bonorum of the civil law, whereby if a 
child advanced by the &ther in his life time, do after the lather's 
decease challenge a child's part with. the rest, he must cast in all 
that formerly he had received, and then take out an equal share 
with the others. ( CowelL) The fifth section of the statute of dis- 
tributions (22 & 23 Car. II. c. 10.) after providing that before a final 
distribution of an intestate's effects takes place, any advancement 
made by him in his lifetime to his children, claiming distribution, 
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If there be no grandchildren surviving the intestate, 
then the great grandchildren* shall take equally per 
capita, and so on ; the lineal descendants of the intestate 
in infinitum, being preferred to all ascendants or col- 
laterals.f And the next of kin of an intestate, though 
such next of kin be a collateral relative only, shall be 
preferred to a mbre remote lineal relation in the ascending 
line; but between relatives in equal degree a lineal will 
be preferred to a collateral claimant.! 

If the intestate leave no children, or representatives 
of them, the father§ if living, shall take in exclusion of 
the mother, brothers and sisters, &c.|| 

shall be brought into hotchpot; makes a distinction in favour 
of the heir, who is to take an equal part in the distribution with 
the rest of the intestate's children, without any consideration of 
the value of any land which he hath by descent, or otherwise 
from the intestate. But it is only as to the real estate that the 
heir at law is exempted from bringing into hotjshpot any ad- 
vances made to him in his father's life time : if the heir have 
received any advancement by money, or personal estate of any 
kind, that is to be reckoned as part of iiis share. FitZ'-Oib, 84. 
2 Freem. 190. But advances which an intestate has made to 
' any of his children are never brought into hotchpot for the 
benefit of the widow (8 Ves. 64.) ; but solely with a view to 
equality as amongst the children. 4 Vei, 847. 

• Table of Consanguinity, (Table V.) class III. 

t Stat. 22 & 23 Gar. II. 1 Com. Dig. 273. Baym. 500. 1 Peere 
Williams, 27. 1 Atk. 457, 458. 2 Peere Williams, 436. 

X 1 Peere Williams 50. || 2 Bl. Com. 516. ch. 32. 

§ Table of Consanguinity, (Table V.) class IV. 



OF PEUSONAL ESTATE. 287 

If the father be dead, the mother, brothers and sisters* 
of the intestate shall take equally :t as if there be a 
mother and four brothers and sisters, each shall have a 
fifths But if some, or all, of such brothers or sisters be 
dead, leaving children, such children shall stand in loco 
parentis : as if there be a widow, mother, and the 
children of a deceased only brother, the widow shall 
take her moiety, and the mother and the children of the 
brother shall have each a fourth ; viz. the mother one 
fourth, and the children the other ; for the children take 
quasi by representation.§ 

But this right of representation among collaterals, 
shall not extend further than brothers' and sisters' chil- 
dren.ll Thus, if the intestate leave an uncle and the son 
of another uncle deceased, the latter shall have no dis- 
tributive share.lF And if the next of kin be nephews and 
nieces, a child of the deceased nephew or niece will not 
be admitted to share in the distribution. Again, if the 
brother of the intestate left a grandson, and a sister left 

* Table of Consanguinity, (Table V.) class V. 

t Stat. 1 Jac. II. c. 17. s. 7. 2 Bl. Com. 516. ch. 32. 

t 1 Strange, 710. 2 Peere Williams, 344. < 

§ Stat. 1 Jac. II. c. 17. s. 7. 2 Peere Williams, 344. 1 Atk. 455. 

y 1 Atk. 457. This proviso has been constmed to mean 
brothers and sisters of the intettate, and not as admitting repre- 
sentation when the distribution happen to fall among brothers 
and sisters who are only remotely related to the intestate. 
Comyn, 87 ; 1 Peere Will. 27 ; Freem. 298. 

% 2 Vern. 168. 
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a child, the sister's child shall exclude the grandson, 
who shall take nothing.* So that, although lineal repre- 
sentatives ad infinitum shall share in the distribution of 
an intestate's personal estate, yet among collaterals, ex- 
cepting only in the instance of the intestate's brothers' 
and sisters' children, proximity of blood shall alone give 
title to it.t 

If there be neither wife nor child, nor father, brother , 
sister, nephew or niece, the case is without the Statute, 
and the whole of such intestate's effects shall devolve as 
before the Statute, to his mother, whose right is not 
thereby taken away, but is only in effect postponed as to 
brothers and sisters and their issue ;t for to 2l grandson 
of a brother, who must claim in his own right, the 
mother shall be preferred .§ But the mother in law of 
an intestate, not being of his blood, can take nothing 
under the Statute. || 

If there be no mother, the brothers and sisters take 
equally — their children standing in loco parentis,^ But 
if the intestate's brothers and sisters were at the time of 
his decease, all dead leaving children, such children 
shall take per capita.** Therefore if an intestate leave 

• 1 Salk. 250; 1 Peere Williams 26; Comya's Rep. 87. 

t Toller 384. 

t 11 Viner^s Abr. 196. 1 Atk. 467. 

§ Vide Stat.; 1 Atk. 467. || 2 Peere Williams, 216. 

% Stat. 22 & 23 Car. II. •• Prec. Chanc. 64; 2 Ves. sen. 216. 
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a deceased brother's only son, and ten children of a de- 
ceased sister, the ten children of the deceased sister shall 
take ten parts in eleven with the son of the deceased 
brother.* But in the event of some of the intestate's 
brothers and sisters being alive and some dead, and such 
as are dead having left children, such children shall 
take per stirpes by way of representation.f Therefore 
if an intestate leave a brother alive and ten children of 
a deceased sister, such ten children shall take one 
moiety of the personal estate and the uncle the other. 

If there be neither brother nor sister, nor children of 
a brother or sister, then distribution shall be made, 
witliout preference, to those, whoever they may be, who 
are next in degree of kindred to the intestate : which 
degrees of kindred shall be computed according to the 
civil law.l And if there are relations both on the 
father's and mother's side, in equal degree, they shall 
take together.§ 

If there be neither brother nor sister, nor children of 
a brother or sister, the grandfather, (or the grandmother, 
if he be dead) shall next take.|| For although the 

* 1 Peere WilliamB 606; Bunb. 167. 
t it Yes. sen. 216. 

% Prec. Chanc. 693. 2 Atk. 117. 1 Yes. d34. 2 Bl. Com. 604, 
616. ch. 32. 

§ 1 Peere Williams, 63. 1 Com. Dig. 273. Raym. 600. 
II Table of Oonsanguinity, (Table Y.) class YI. 
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grandfather is in equal decree with the brother or sister, 
yet they shall always take first and exclude him,* 

But if there be children of brothers or sisters, who do 
not claim by representation, but in their own right (as 
where all the brothers and sisters, and mother also are 
deceased) the grandfather shall be preferred ; he being 
nearer in degree. For, as the grandfather is nearer than 
and excludes the uncle ;t so, as the nephew or brother's 
child, is in the same degree as the uncle,t the grand- 
father must, for the same reason, exclude him (the 
nephew) also.§ And where the intestate leaves a paternal 
grandfather and a maternal grandmother his next of kin, 
they shall take in equal moieties, as being in equal 
degree, for here dignity of blood is not material. || 

If there be no nearer kindred than a grandfatlier and 
grandmother, and uncles and aunts; the grandfather or 
grandmother being in the second degree, will be entitled 
to the whole personal estate exclusive of the uncles or 
aunts, who are only in the third degree.lF Hence also 
great grandfathers and great grandmothers, being in the 
third degree, are entitled to a distributive share with 
uncles and aunts.** 

• 3 Atk. 762. Burn Eccl. law 348. 1 Ves. 330, 335. 
t Free. Chanc. 527, 593. 1 Peere Williams, 41. I Lord 
Baym. 684. 1 Yes. 215. 
X 1 Atk. 454. § 2 Yes. 213. 

H 1 Peere Williams 53. f Free. Chanc. 503. 

•♦ 2 Yes. sen. 215. 
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Aunts and nieces, uncles and nephews, being all in 
the third degree, are all equally entitled. Hence where 
an intestate left two aunts, and a nephew and niece, 
children of a deceased brother, lord Hardwick ordered 
the surplus to be divided into four parts equally among 
them, determining that they were all in equal degree, 
the children taking in their own right and not by repre- 
sentation ; but if the father had been living he would 
have been entitled to the whole.* 

If there be no grandfather, then the great grandfather 
(or great grandmother, if he be dead), uncles, aunts, 
nephews, and. nieces, (or brothers and sisters children 
claiming in their own right y) shall take together; being 
in equal degrecf For the living uncles and aunts shall 
exclude the children of deceased uncles and aunts ; such 
children being too remote to claim by representation ; 
and if considered as claiming in their own right, they 
are a degree further from the intestate ;X as the nephews, 
or nieces, or children of brothers or sisters, as before 
observed, shall exclude the grandchildren of such bro- 
thers or sisters, when claiming in their own right. 

If there be neither great grandfather, uncle, aunt, 
nephew, or niece, the great-great-grandfather, (or the 

* 1 Atk. 454; 2 Yes. sen. 215. 

t See table of Consanguinity, (Table V.) class YII. Prec. in 
Chanc. 598. 1 Atk. 454. 2 Ves. 213. 
t 1 Peere Williams 594. Prec. Chan. 28. 11 Yiuer, 195. 
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great^great-grandinother, if he be dead,) great uncle, first 
cousin (or uncle's son), and great nephew (or brother's 
grandson, claiming in his own right, and not by repre- 
sentation,) shall take together; being in equal degree.* 

The doctrine and limits of representation laid down 
in the statute of distributions, seem to have been prin- 
cipally borrowed from the civil law ; whereby it will 
sometimes happen, that personal estates are divided per 
capita, and sometimes per stirpes ; whereas the com- 
mon law knows no other rule of succession but that per 
stirpes only.f They are divided per capita, to every 
man an equal share, when all the claimants claim in 
their own right, as in equal degree of kindred, and not 
jure reprcBsentationiSy in the right of another person. As 
if the next of kin be the intestate's three brothers, A, B 
and C ; here his e£fects are divided into three equal 
portions, and distributed, per capita, one to each ; but 
if one of these brothers. A, had been dead, leaving 
three children, and another B, leaving two ; then the 
distribution must have been per stirpes ; viz. one third 
to A's three children, another third to B*s two children ; 
and the remaining third to C the surviving brother : yet 
if C had also been dead, without issue, then A's and B's 
five children, being all in equal degree to the intestate, 
would take in their own right, per capita, viz. each of 
them one fifth partt 

* See table ofConsanguinity, (Table y.) class VIII. 1 Ve8.Sa8. 
t Vide Canon IV. p. 198. X Prec. Chanc. 54. 
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So also are the more distant of kin, entitled under the 
statute, ascertained by the same computation, including 
the relatives both on the paternal and maternal side : 
and when any relatives are thus found who are distant 
from the intestate by an equal number of degrees, they 
will share the personal property equally, although they 
are relations to the intestate of very different denomina- 
tions, and perhaps not relations to each other. There 
is only one exception to this rule, viz. when the nearest 
relations are a grandfather or grandmother, and brothers 
or sisters ; and here, although these are all related in the 
second degree, yet the former shall not participate with 
the latter ; a singular exception for which it does not 
appear that any good reason has been given.* 

The distribution is not to be made till a twelvemonth 
after the decease of the intestate ;t yet the interest vests 

* 3 Atk. 762; Christian, note to ed. of Com. 

i Vide statute. Of the leg^l computation of time, the space 
of a year, says Blackstone, is a determinate and well known 
period, consisting commonly of 865 days: for, although in 
bissextile or leap years it consists properly of 366, yet by the 
statute 21 Hen. III. the increasing day in the leap year, together 
with the preceding day, shall be accounted for one day only. 
That of a month is more ambiguous ; there being, in common 
use, two ways of calculating months ; either as lunar, consisting 
of twenty eight days, the supposed revolution of the moon, 
thirteen of which make a year : or as calendar months of unequal 
lengths, according to the Julian division in our common almanacs, 
commencing at tbe calends of each month, whereof in a year 
there are only twelve. A month in law is a lunar month, or 
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immediately in the person entitled* (saving . as to a 
posthumous claimant :) so that if he die within the year, 
his share shall go to his representative.f And note, that 
after the children of brothers and sisters, distributioo 
must always be made per capita among collaterals-^ 

twenty eight days, UDless otherwise expressed ; not only because 
it is one uniform period, but because it falls naturally into a 
quarterly division by weeks. Therefore a lease for " twelve 
months " is only for forty eight weeks ; but if it be for " a 
twelvemonth " in the singular number, it is good for the whole 
year. 6 Rep, 61. Bl, Com, b. ii. ch. 9. p. 140. 

* That is, it vests immediately on the death of the intestate ; 
Carth. 52. 1 Vem. 403. For if a person had a brother and sister, 
and the sister had married and died before the intestate, the 
husband of the sister shall not take anything. 

t 2 Peere Williams 442. 3 Ibid. 49. n. Carth. 52. 

t Comyn's Rep. 87. 1 lord Baym. 471. 1 Peere Williams 
25, 593. Prec. Chanc. 28, 54. 3 Peere Williams 50. 
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Ab intestato, succession, 266 
Abeyance 22, 100 
Absence beyond seas, 144 
Administration, title by, 265 

limited, 271 

special, 271 

arf colligendum bona drfuncti^ 270 

eurn testamento annexo, 266, 273 

durante absentia, 273 

durante minore estate, 273 

to an Intestate, 267 
Administrator, 267 

de bonis non, 271 

de ton tort, 272 

duties of an, 273 
Advowson, 17 

claim to, when barred, 147, 148 
Agnati, 229 
Alienation, title by, 245 
Aliens, 249 

Ancestor, seisin of, 165 
Ancestors lineal, table of, 171 

collateral, table of, 174 
Annuity, 18 
Armiger, 114 
Arms, evidence of, 117 

of adoption, 128 

of alliance, 129 



286 IND£X« 

Arms of succession, 128 

paternal and hereditary, 127 

dimidiation of, 126 

impalement of, 126 

marshalling of, 127, 132 j 

qaartering of, 126 

renunciation, of, 120 
Arthur, prince, 202 
Ascending line, 157, 171,192 
Assets, 242 

Assurance, 190 ^ 

Attainder, 250 

of ancestor, no bar to title by descent, 168, 191 
A^nt, right of, under the statute of distributions, 291 

Baronet majoretj 93 
minoretj 93 
Baronet, 110 
Barons by tenure, 90 

by writ, 99 

by letters patent, 103 

revenue, 92, 107 
Bastards, 248 
Birth, monstrous, 248 
Bona notabUMif 274 
Bote, 33 
Brother, not an immediate heir, 192 

right of, under the statute of distributions, 387 

Cadency, marks of, 124 

Canon law of consanguinity, 211 

Canons of inheritance, 180 

Capita^ inheritance i7«r, 199, 285, 286, 292 

Catcdlay 252 

Cestuy que trust f 147 

Cettuy que vie, 33 

Chattels real, 253 

personal, 253,262 

in possession, 259, 262 
in action, 260 
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Children, right of, under the statute of distributions, 283, 284 

C7u)te in action, 254 

Ciyil law of consanguinity, 210 

Coat armour, 113 

divisions of, 123 
Collateral descent, 153, 228 
heir, 203 

inheritance, 209, 228 
kindred, 172 

table of, 174 
computation of, 176 
Commissioners on the law of real property)| report of, 152 
Common, right of, 17 
Common law of consanguinity, 21 1 
Common stock, 214 

Computation of degrees of consang^nity, 176 
Condition in deed, 58 

in law, 58 
ConquereuTy 204 
Consanguinity, lineal, 170 

collateral, 203 
doctrine of, 151 
by the canon law, 21 1 
by the civil law, 210 
by the common law, 211 
Contingent remainder, 70 
Coparcenary, 85, 201 
Copyholds, 49 

enfranchised, 53 

assets for the payment of debts, 242 
Copyright, common law of, 255 
Corruption of blood, 250 
Coverture, 144 

Creditor, administration by a, 269 
Croft, 16 

Custom, title by, 256 
Customary freeholders, 52 
tenants, 49 
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l)e dtmu eonditumdbilUf statate, 26 
Degrees of consangninity^ compntation of, 176 
Denization, 249 

Descendants, tlie term defined, 189 
Descent, doctrine of, 151 

title by, 149, 150, 151 
law of, 169 

of arms, examples of, 138 
Descents demonstrated by arms, 115 
Devisee, 190 
Dignities, 18, 90 
Dimidiation of arms, 126 
Dissabilities, allowance for, 144 
Distributions, statute of, 282 

right of widow, 282, 283 

of children and lineal descendants, 284, 285 
ofthe&ther, 286 
of the mother, 287, 288 
of the brothers and sisters, 287 
oftheneztofkin, 287 
of the uncle, 287 
of the nephew or niece, 287 
of the grandfather or grandmother, 289 
of the great grandfather or gre&t grand- 
mother, 290 
of the great great grandfather or great great 
grandmother, 291 
Disseisin, 135 
Dower, 40 
Droit droit, 141 
Duke, 109 
Dymoke, pedigree of, 132 

escutcheon of arms of, 131 

Earl, 106 

revenue of an, 92 
Emblement, 33 

Entry not to be deemed possession, 144 
Equity of redemption, 63 
Escheat, 246 
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Esquire, 113, 114 
Estate, conventional, 31 

lega], 81, 35 

freehold of inheritance, 19 

not of inheritance, 31 

less than freehold, 44 

for life, 31 

by copy of court roll, 49 

for yeai*8, 44 

upon condition, 55 

at will, 47 

by sufferance, 53 

in vadio, gage, or pledge, 61 

in possession, 64 

in reversion, 76 

in reniainder, 65 

when barred, 146 
in severalty, 80 
in joint tenancy, 82 
in coparcenary, 85 
in common, 87 
personal, 252 

distribution of, under the statute, 28-2 
Estovers, 1 7, 47 
Executor, 266 

durante minore €Btate, 266 

duties of an, 273 
Executory devise, 74 

False Heraldry, example of, 132 
Father^ succession of, to real estate, 192 

right of, under the statute of distributions, "286 
Fee, base or qualified, 23 
conditional, 23 
tall, 25 

general, 26 
special, 27 
male, 27 
female, 27 
Female ancestor, 161 

tables of inheritance from, 188 

o 
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Females, exclusion of, 194 

succession of, 198 
Femmes covert, administration to, 283 
Feodum antiquum, 205 
Feodum apertum, 246 
Feodum novum, 205 
Feodum novum ut antiquum, 206 
Filiation, marks of, 124 
Firebote, 47 
Foreclosure, 63 
Forfeiture, title by, 245 
Franchise, 18 
Frater eonianguineus, 224 
Frater uterimu, 224 
Fraud not to bar a claim, 147 
Freehold of inheritance, 19 

not of inheritance, 31 

lands assets for the payment of debts, 242 

Grand&ther or grandmother, right of, under the statute of diS'^ 

tributions, 290 
Grand Serjeanty, 93 
Great grandfather or great grandmother, right of, under the 

statute of distributions, 290 

Hcareditcu nunquam atcendit, 186 

the rule amended, 157, 192 
Half blood, 158,216,269 

exclusion of, 217 

feodal reason for, 21 7 
capable of inheriting, 168, 226, 269 

Haybote, 47 
Heir, 28 

apparent, 181 

presumptive, 181 

'when to take as devisee, 190 

collateral, 203 

at law, 208,213 
Heirlooms, 257 
Heralds' visitations, 120 
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Hereditament, 14 
^ dorporeal, 15 

incorporeal, 17 
dignities, 90 
coat armour, 113 

Hereditary succession > 151 

Heriots, 257 

Housebote, 47 



Ideas, (fertB natura) occupancy df, 265 
Idiot, 38, 144 
Impalement of arms> 126 
Infancy, 144 
Intieritance, absolute, 20 

limited, 20 

title by, 151 

law of, 167 

tables of, 188, 189, 236 

Canons of, 180 

Canon I. lineal descent, 181 

II. male issue, 192 

III. primogeniture, 194 

lY. lineal representation, 198 
y. collateral representation, 203 
VI. whole and half blood, 210 
. VII. general rules of collateral descent, 226 
Intestate, 267 

distribution of estate of, 282 
Inventory to be made by executor or administrator, 276 
In txtdio, 61 



JoHiv, king, 202 
Joint tenancy, 82, 255 
Jointure, 42 
Jureiueoris, 10 
Jus duplicatum, 141 
Jus merum, 1 38 
Jut proprietatiSf 138 
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Kindred, 170 

eollateral, 172 

computation of, 171, 174 
Knight's fee, 92 

descent of, 196 

Und, 13, 189 

assets for the payment of debts, 24S 
Law of inheritance, statute, 167 

descents, 169 
Legacy, 279 

lapsed, 280 
Limitation, 58 

to special heirs, 162, 191 
of actions, statute for, 141 
Lineal ancestor, 154, 167 
degrees, table of, 171- 
deseent, 152, 181, 192 
failure of, 203 
descendants, right of, under the statute of distributions, 28& 
Lunacy, 144 

Male issue, 192 

Marquess, 110 

Marriage, heraldic indication of, 125 

title by, 256 
Marshalling of arms, 127, 132 
Maternal line, succession in, 237 
Mere right, 138 
Merger, 78 
Monstrous birth, 248 
Morton, earl of, 202 
Mortuum vadium or mortgage, 61 
Mother, right of, under the statute of distributions, 287, 288 

• 

Naked possession, 135 

Naturalization, 249 

Nephew, right of, under the statute of distributions, 287 

Next of kin, 267 

right of, under the statate of distributions, 267 
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Niece, right of, under the statute of distributions, 287 
NohiUs minorum gentium, 115 
Nobility, 113 
Novum feodum, 205 
Ntdliusfilii, 248 

Occupancy, title by, 245, 255 
Occupation of ideas, or copyright, 255 
Offices, 18 

Paraphernalia, 262 

Parceners, 86 

Paternal line, succession in, 286 

Perquisitio, 244 

Perquuitor, 203 

Person last entitled, 189 

Personal Estate, 252 

distribution of, under the statute, 282 
Petit serjeanty, 93 
Ploughbote, 47 
Posthumous child, 71, 284 

heir, 182 
Prerogative court, 275 
Prescription, title by, 245 
Primogeniture, 194, 202 
Probate of Will, 274 
Property, its nature and quality, 13 
real, 13 

of inheritance, 19 
not of inheritance, 31 
by the curtesy of Bngland, 36 
in remahider, 65 
in reversion, 76 
personal, 252 

by occupancy, 255 
by custom, 256 
copyright, 255 
in slaves, 255 
by marriage, 256 
Purchase, title by, 149, 150, 241 
Purchaser, 167, 189, 203 

02 
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Quartering of arms, 136, 192 

Real estate, title to, 134 

Beal property, report of Commissioners on the law of, 152 

Bemainder, 65 

contingent, 70 
vested, 70 
Remainderman when barred, 146 
Representation, lineal, 198 

collateral, 208, 228 
Reversion, 25,76 
Retrograde sacoession not allowed, 184 

feodal reasons against, 184 
established, 157, 192 
Right, writ of, abolished, 132, 148 
of possession, 136, 140 
of property, 138,140 

when it shall be deemed to accrue, 142, 144 
in case of estate in possession, 142 
future estates, 143 
forfeiture or breach of condition, 143 
remainderman, 143 
reversioner, 143 
administrator, 144 
written acknowledgement, 144 
disability, 145 
express tmst, 147 
on disposition, 142 
on abatement or death, 142 
on alienation, 143 
not preserved by continual claim, 144 
not barred by fraud, 147 
when barred, 141, 148 

in the case of ecclesiastical or eleemosynary 

eorx>orations sole, 147 
in case of advowson in remainder, 148 
of entry not barred by descent or warranty, 136 
Rule of succession, 230 

paternal line, 236 
maternal line, 237 
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Scutifer, 114 

Seisin of ancestor, 165, 183 

SeiHnaJacit sHpitetn, 183 

the rule amended, 165, 188 
Sister, not an immediate heir, 192 

right of, under the statute of distributions, 287 
Slaves, origin of property in, 255 
Special heirs, 162 

table of limitation to, 189 
Stirpes, succession in, 199 
Succession, rale of, 230 
table of, 236 
Sdrkey, lord, attainder of, 117 

Table of Consanguinity, 170 

descent, opp. title, 282 

of arms, 128 
inheritance from female ancestor, 188 
limitation to maternal heirs, 189 
lUl general, 26 
special, 27 
male, 27 
female, 27 
Tenant in fee simple, 20 
for life, 31 
pur outer vie, 31 
in tail, 29 

after possibility of issue extinct, 35 
in common, 87, 255 
in dower, 40 

by the curtesy of England, 36 
Tenement, 13,26 
Testament, title by, 264 

distinguished from a last will, 265 
Tenure per baroniam, 108 
Tithe, 17 

Title by descent, 149, 150, 151 
by purchase, 149, 150, 241 
by escheat, 246 
by occupancy, 245, 255 
by prescription, 245 
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Title by forfeiture, 245 

by alienation, 245 

by custom, 256 

by marriage, 258 

by testament, 265 

by administation, 267 
Titles inheritable, 90 
by writ, 99 
by patent, 103 
Toft, 16 
Trust estates, when barred, 147 

Unde, right of, under the statute of distributions, 
Unsoundness of mind, 144 

Vested remainder, 70 
Viscount, 110 
Vimanvadiunif 61 

Whole blood, 216 

Widow, right of, under the statute of distributions, 282 

Will, last, distinguished from a testament, 265 

proving the, 273 

probate of, 274 
Worthiest of blood, 103 
Writ of Right abolished, 139 
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Published by Henry Kent Causton Sf Co. London. 

. New Edition, 2s. 6d, Pree by Post, 3«. id. 

HOW TO MAKE A WILLi 

A familiar exposition of the New Law of Wills, (1 Vict^ Reg« cap. 
XXVI), with Notes, an Historical Review, a Summary of all the 
Clauses, and an extensive Index. By the Editor of " the Leigh 
Peerage ;" the " Rights of Heirship ;" &c. &c. 



FORMS OF WlliliS* «&c< 

UNDER THE NEW ACT. 



No 1. — form of a Will, where th^ Property of Testator is left to One 
or more Persons absolutely. 

No. 2. — ^Form of a Will, where the Property of Testator is left to 
Wife for Life, and after her death to Children absolutely. 

No. 3. — Form of a Will, where the Property of Testator is left to 
Executors in Trust, to be Sold, and Proceeds paid to any number 
of Devisees. 

No. 4. — Form of a Will, where the Property of Testator is left to 
Executors in Trust, to be Sold, to pay Proceeds to Testator's 
Children, with provision for maintenance during minority, &o. 

No. 5. — Instructions for Making a Will ; being a condensed and dear 
epitome of the clauses of the New Wills Act, which direct the parti- 
cular observances necessary to the legal execution of a Will. 

Price Sixpence each. Free by Post at a single rate of Postage, or 

the Set of Five, free, Zs, 



New Revelation of the Religion of Jesds Cbrist. 

tn Two Volumes 12mo.— Price 6^. 6(2. in Cloth. 

THE HEAVENLY DOCTRINE ; or the Gospel ofOuRLoRD Jescs 
Christ, in all its primitive purity, such as he preached it himself 
during his terrestrial sojourn. Newly revealed by three Angels of 
the Lord, and which Jesus Christ has confirmed himself, by the 
Reprobation of the Romish Papacy. With all the Proofs of its 
Imposture against the Doctrine of our Saviour. 

Translated from the original French, promulgated by CHARLES IX)UIS, 
Duke of Normandy, Son of Louis XYI. King of France. 



Published by Henry Kent Causion j* Co. London* 

Sixth «K«lslk Edition. 
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Under the Sanction of ^^^ Lords Commissioners of the Admiralty ; 
and adopted by the Committee of Uojd's. 

WATSON'S CODE OF SIGNALS, for the Use of Vessels at Sea, 
and adapted for the Semaphoric Telegraphs, as established npon 
prominent Headlands roand the Coast. By Ba RN A RD L. Watso N, 
Esq. Price 10s. 6d 

EVERY SEAMAN'S BOOK. A familiar Gaide to the several 
Laws reg[alating the Merchant Serrice ; embracing Instractions to 
Commanders in the several Duties required of them, and to Seamen 
in all cases of Dispute or Disagreement; the summary mode of 
Recovering Wages, and the Establishment of the Merchant Sea- 
men's Fund, for the Relief of Sick, Maimed and disabled Seamen, 
their Widows and Orphans ; together with a Schedule of Penalties, 
and a copious Index. Price Is. 

*•* A complete Epitome of the Laws regulating the Commercial Navy of 

Great Britain. 



Brunbt's National Heraldry. 

In Fcap. 8vo. with fifty illustrative engravings, an illnminated title 

page and frontispiece, price 10s. 

THE REGAL ARMORTE OF GREAT BRITAIN, from tiie time 
of the Ancient Britons to the Reign of Her Most Gracious Majestj, 
Queen Victoria ; the Institution of Chivalry, and the Origin of 
Emblematic Insignia in Ancient Nations. By ALEXANDER Brunet, 
Professor of History. 

THE LIVERY OP LONDON. 

In One Volume in 12mo (pp. 720), Price 12s. in Cloth. 

MILDMAY, ON CITY ELECTIONS. Witii additional Notes on 
Elections at Wardmote, and an Historical Review of the Inoor- 

S>rated Mysteries, with their Liverymen, Electors of London. 
y Henry Kent S. Caoston, Citizen and Skinner of London. 

In Two Vols 8vo. with Facsimile Illustrations of Anglo-Saxon 

Kalendars. Price Two Guineas. 

MEDII iBVI KALENDARIUM; or Dates, Charters and Customs 
of the Middle Ages, with Kalendars from the Tenth to the Fifteenth 
Century ; and an Alphabetical Digest of Obsolete Names of Days, 
forming a Glossary of the Dates of the Middle Ages, with Tables and 
other Aids for ascertaining Dates. Bj R. T. HamPSON. 

'* As a WoriL of reference it is calculated to be an invalaableand indispensable 
appendage to every clerical, legal, and historical library. MoaN. HaaALO. 

In 18mo.— Price 2s. 6d. 

THE WORDS OF A BELIEVER; AUegories-^for aU time. Bj 
F. de la Mbnnais. Pastimed to the English Reader, by the 
Chandler of Candlewick. 

<' The celebrated Parolles d'nn Croyant, of the Abb6 La Mbnnais^ 
after being suppressed and burnt by the Legitimates of Europe, not 
forgetting the {>roscription of the See of Rome,— has at length made 
its appearance in an English dress.*' 
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Published by Henry Kent Causton 8^ Co. London, 

lo Two large Octavo Volames (pp. 1122), illastrated with Phms, 

Tables of Descent, &c. &c. 

THE LEIGH PEERAGE : bein^ a Full and Complete History of the 
Claim to the Dormant Title of Baron Leigh of Stoneley, in the 
Coontj of Warwick : comprising a full and correct Report of the 
Evidence adduced before the Lords' Committees for Pririleffes, 
taken in Short Hand by J. Gnmey, Esq. Reporter to their Lordships' 
House. With Notes, Analytical and Explanatory; and certain 
additional Evidence, forming the Ultimatum to this very mysterious 
case. 

" Qui statnit aljquid, parte inaudita alterii, 

Equum lic^t statuerit, baud aequns est."---Seneca« 

" Let boors franklins say it. I'll swear it, 

If it be ne'er so false, a true geotleman may swear it» 
In the behalf of his friend." Shak. 

*^' This Work having been several years in part out of print, so that 
no complete copy could be had, the Publishers have been induced to 
reprint such parts, and the copies so perfected are now offered at 
the reduced price of Twenty Shillings per copy (complete), 
bound in Cloth . Gentlemen desirous of possessing the record of 
this extraordinary Genealogical Enquiry, are requested to forward 
their order (post-free) direct to the Publishers (as no allowance 
from tiiat price can be made to the Country Trade), with an order 
for payment in Town. 

N. B. — ^As the Baronial Title of Leigh of Stoneley has been recently 
revived, by a new creation in a distant collateral branch of the 
Family (who, without any allegation of title in themselves, were the 
admitted opposers of the late claim), it is proposed by the Editor to 
form a Sapplemental Volume, of matter relative to the Ancestral 
Pretensions of others, from proofs which came into his possession 
during that investigation, — and the probably ultimate revival of the 
(earlier creation, from incidents that h^ve recently transpired. 



In Octavo, 

THE MYSTERIOUS HEIR, or. Who is Mr. Walter Howard? 
An Analysis of the noble Family of Howard, with its connexions; 
showing the legal course of descent of those numerous titles, which 
are generally but presumed erroneously attributed to be vested in 
the dukedom of Norfolk. 



In 4to and 8vo (a few Copies only) with Plates, Table of Descent, &c. 

HISTORY OF THE ANTIENT FAMILY OF MARMYUN, 

Hereditary Champions of the Monarchs op England. Collect- 
ed at a great expense from the Public Records. 



THE APPEAL OF CHARLES EDWARD DUKE OF MELFORT, 
Heir Male and Representative of the House of Drummond of 
Perth. Submitted to the consideration of the Two Houses of 
Parliament of the United Kingdom of Great Britain ; with a tabje. of 
Descent. 
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Published by Henry Kent Causton 8^ Co, London. 

New Edition, Price 28. 6d. 

GURNEY'S SHORT HAND. Plain Instructions for acaniring this 
best of all sTstems of Stenography. With examples of Reporting 
in Elnglish, Jb>euch, and Latin. By Robert Shortbr. Law Reporter. 

A little Work of real atilitj, suited not only for the use of Public 
Schools and Private Families, but by the study of which every one, 
whether connected with Commerce, T^aw, Divinity, or Physic, may 
be greatly benefited It has been adopted as a class-book in several 
literairj lustitQtions. 

Price 2s. 6d. in Cloth, gilt edges. 

THE ACCOMPLISHED CHESS PLAYER, Explaining the prin- 
ciples of the Game in the most clear and familiar manner ; and by 
way of Introdaction the Morals of Chess, by Dr Franklin. 

In this little Treatise, the difficulties of this interesting and hitherto- 
reputed complex Game, are entirely subdued ; the Moves of the 
Pieces are for the first time explained by Diagrams, and the Games 
introduced for practise are illustrated by Notes, pointing out the views 
of each player, and the consequences of the several modes of play. 



Companion to the above, price Is. on a sheet. 

THE SELF-INSTRUCTING CHESS-BOARD. This elftgantlv 
designed Chess-Board is arranged upon a plan equally simple and 
unique. As a Companion to the * Accomplished Chess Player * it 
will be found indispensable to a learner; and united, thev embrace 
all that can be desired to attain a speedy and complete knowledge, 
of this highly interesting and scientific game. 

WHIST AND SHORT WHIST. The Fashionable Wliist Player ; 
embracing Whist and Short Whist ; tiie established Maxims of the 
most experienced players; with Rules for Betting. By Reuben 
Roy. Price Is. 



With an Engraving, price 2s. 6d; in Cloth. 

HOW TO WIN AT ECARTE ; the scientific Game ; with Illnstrative 
Exercises and Mathematical Demonstrations of the only sore mode 
of play. By Red BEN Roy, Author of the Philosophy of Chance, &c 



CRIBBAGE MADE EASY. A general and minute accomit of the 
Chances and Rules of this useibl and interesting Game : illustrated 
by examples in Five and Six, and Four Card Games, with copious 
explanations on every point of the play. Also the Short Game, 
a description of play omitted by Hoyle. Price Is. 

ROY'S NEW GAME OF DRAUGHTS, condensed and Improved 
_ from the Works of Payne and Sturges. To which is added POLISH 
Draughts. Price Is. 6d. 



ROY'S GAME OF BACK-GAMMON. A Treatise wherein the 

Prineiples of the Game are explained, and the Direotions of the Best 

- Players and Authorities have oeen compared an4 revised. Price Is. 
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